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Case No. 20100885-CA 
IN THE 
UTAH COURT OF APPEALS 
State of Utah, 
Plaintiff / Appellee, 
vs. 
Todd Jeremy Little, 
Defendant/Appellant. 
Brief of Appellee 
STATEMENT OF JURISDICTION 
Defendant appeals from convictions for possession of a controlled substance, 
a third degree felony, and possession of drug paraphernalia, a class B misdemeanor. 
This Court has jurisdiction under UTAH CODE ANN. § 78A-4-103(2)(e) (West 2009). 
STATEMENT OF THE ISSUE 
Did the trial court properly deny Defendant's motion to suppress drug 
evidence-observed in plain view in his pickup truck on the ground that Defendant's 
20-minute detention was justified by reasonable suspicion he may be shoplifting? 
Standard of Review. A trial court's decision to grant or deny a motion to 
suppress is a mixed question of law and fact. The court's legal conclusions are 
reviewed non-deferentially for correctness, including its aplication of the legal 
standard to the facts. See State v. Brake, 2004 UT 95, f 11,. 103 P.3d 699. The court's 
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underlying factual findings are reviewed for clear error. See State v. Krukowski, 2004 
UT94 / tH,100P.3dl222. 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
U.S. CONST, amend. IV: 
The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 
UTAH CONST, art. I, § 14: 
The right of the people to be secure in their persons, houses, 
papers and effects against unreasonable searches and seizures shall not 
be violated; and no warrant shall issue but upon probable cause 
supported by oath or affirmation, particularly describing the place to 
be searched, and the person or thing to be seized. 
STATEMENT OF THE CASE 
Defendant was charged with two counts of possession or use of a controlled 
substance (psilocin and methamphetamine), a third degree felony, in violation of 
UTAH CODE ANN. § 58-37-8(2)(a)(i) (West 2004); and one count of possession of drug 
paraphernalia, a class B misdemeanor, in violation of UTAH CODE ANN. § 58-37a-5(l) 
(West 2004). R5-6. Defendant moved to suppress drug evidence seized pursuant to 
a warrantless search of his pickup truck. R38-42, R46-57, R73-84, An evidentiary 
hearing was held on 9 September 2008. R43, R171 (transcript) (a copy is attached in 
Addendum A). Following oral argument on 17 February 2009, the trial court denied 
2 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
the motion. See R173 (transcript) (a copy is attached in Addendum B), R134-138 
(Findings of Fact, Conclusion of Law and Order of the Court) (a copy is attached in 
Addendum C). Pursuant to a plea bargain agreement, Defendant entered a 
conditional guilty plea to one count of possession of a controlled substance, a third 
degree felony, and one count of possession of paraphernalia, a class B misdemeanor, 
and the remaining felony count was dismissed. R89; see also R90-96. The trial court 
imposed the statutory prison term of from zero to five years for the felony 
conviction, which it then suspended and imposed a 180-day jail term. Ri l l . The 
trial court also imposed a 180-day jail term for the misdemeanor conviction, which it 
then suspended, and granted Defendant credit for time he already served. Id. The 
trial court also placed Defendant on a 36-month term of probation. R112. The 
appeal was timely filed. See R164 and R167. 
STATEMENT OF THE FACTS1 
On the evening of 29 December 2007, Officers Warren and Peterson of the 
River dale City Police Department responded to a shoplifting complaint at the local 
Target store, arriving at approximately 7:00 p.m. See R171:4-5, 16, 56-57. The 
dispatch report was based on information from a store loss-prevention agent who 
saw two men "wandering in and out of the store, acting suspiciously." Id. at 5. The 
1
 The facts are set forth in the light most favorable to the trial court's ruling. 
See State v. Tetmyer, 947 P.2d 1157,1158 (Utah App. 1997). 
3 
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agent "thought one was the lookout, perhaps the other one was stealing 
something." Id. According to the agent, the men were "acting very oddly." Id.; see 
also id. at 32. The agent also described the suspects' clothing. Id. at 5. 
Upon arriving at Target, the officers contacted the loss-prevention agent via 
cell phone, who informed them that the two men were still inside: 
They were basically saying that [the two men] were together, they split 
up. . . . [T]he one guy was working as a lookout because he would 
come outside and look around, go back inside. The other guy was 
walking around, messing with electronics, the backs of them, just really 
suspicious like they were almost paranoid in their attempt to commit a 
theft. 
Id. at 25; see also id. at 18, 39, 57-58, 68. The loss-prevention agent additionally 
reported that "there was another female that was possibly associated with the two 
males that may be involved with something." Id. at 77. While the loss-prevention 
agent "[was] kind of unsure what [the suspects] did," he was sure that the suspect 
later identified as Defendant "had definitely unscrewed something on the back of a 
television or messed with it, something an ordinary customer wouldn't do." Id. at 
25. According to Officer Warren, the agent had not seen Defendant conceal 
anything, but he "thought maybe that [Defendant] tried to take something off [the 
television]." Id. at 25-26; see also id. at 17,58. As a result of Defendant's "mess[ing] 
with the television the picture became scrabbled." Id. at 68; see also id. at 26. In 
4 
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Officer Warren's experience, the reported behavior was consistent with a possible 
theft. Id. at 26. 
The officers waited for the suspects to emerge from the store, which took 
about ten to fifteen minutes. See id. at 16,58,67. Officer Warren waited at the south 
doors, while Officer Peterson waited at the north doors. See id. at 5, 58-59. When 
Defendant exited the south doors, Officer Warren recognized that he fit the 
description of one of the suspects. See id. at 6. Officer Warren, who was in uniform, 
approached Defendant, identified himself, told Defendant he was investigating a 
possible theft, and asked Defendant "if he would speak to [him]." Id.; see also id. at 
19-20. Defendant agreed and also identified himself. Id. at 6-7. Officer Warren did 
not recall whether he asked Defendant for permission to frisk his person, but if he 
did, the frisk yielded nothing. See id. at 18-19. 
As they talked, Officer Warren and Defendant walked toward the north doors 
of the Target store where Officer Peterson was speaking with the other suspect. Id. 
at 7-8. In response to Officer Warren's questions about his conduct inside the store, 
Defendant said he was "there to pick some shelves up so he could help [his mom] 
carry them out." Id. at 9. When asked about the television incident, Defendant 
"admitted that he was doing something to it." Id., at 7. Defendant was evasive 
about how he got to the store, claiming that "he just showed up somehow to the 
store," id. at 8, and giving "alternate answers several times," id. at 9, including that 
5 
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he was "dropped off" by his girlfriend, id. at 10,88, and arrived on a "bus," id. at 10. 
Given Defendant's explanation about helping his mother with some shelves, it 
"didn't make much sense" to Officer Warren "why [Defendant] was in electronics." 
Id. at 9. Officer Warren asked Defendant "to be patient" while the officers contacted 
"loss prevention to get their side of the story to see what happened so we could 
dissect the incident to see what was going on[.]" Id. at 7; see also id. at 20. Officer 
Warren did not recall placing Defendant in handcuffs, and while it was possible he 
did so, he believed "the likelihood of it [was] slim to none," because "it wouldn't 
make sense to put him in handcuffs." Id. at 21; see also id. at 8. While Officer Warren 
saw that Officer Peterson had placed handcuffs on the other suspect, Officer Warren 
was "95 percent sure" that he did not put Defendant in handcuffs. Id. at 21-22. 
Officer Peterson similarly questioned the other suspect—identified as Mark 
Hodgson—who exited Target from the north doors. Id.'at 58-64, 67, 69. Hodgson 
told Officer Peterson that he and Defendant were helping Defendant's mother 
"carry some shelves, and that in return for helping her. . . she was going to buy — or 
put gas in [Defendant's] truck." Id. at 73; see also id. at 67,95. The questioning lasted 
about five to ten minutes. See id. at 24, 58-64, 67, 69. 
Sergeant Jones, another Pviverdale City officer reponded to Target at 
approximately 7:30 p.m. and went directly inside the store to locate Defendant's 
mother, finding her near the north doors. Id. at 23,64,73,77-80,83. Sergeant Jones 
6 
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identified himself, explained he was investigating a possible theft, and asked 
Defendant's mother if she was involved. Id. at 86. Defendant's mother stated that 
she had just purchased some shelves and agreed to let Sergeant Jones check her 
vehicle for stolen property, where he located the shelves. Id. at 83-84. Defendant's 
mother also said Defendant "was meeting her there," and "that [Defendant] had 
driven his [white Toyota pickup]," but that Defendant "couldn't load [the shelves] 
in his [pickup] because he had too many things in it." Id. at 87; see also id. at 10,43, 
88. When Defendant's mother learned Defendant was suspected of theft, she said 
that did not "surprise her at all, that you know, her son may be involved with theft 
because trouble is his middle name." Id. at 88.2 
After talking with Defendant's mother, Sergeant Jones walked over to 
Defendant and asked where his pickup was parked. Id. at 88. Defendant denied 
driving his pickup to Target, claiming instead that "his girlfriend brought him to the 
store." Id. Seargant Jones also told Officers Warren and Peterson what Defendant's 
mother had told him about Defendant's pickup. Id. After conferring with each 
other, the officers told Defendant and Hodgson they were were free to go, but only 
Hodgson left the scene, "on foot." Id. at 12; see also id. at 24,42,48, 69. Defendant, 
Defendant's mother died before the evidentiary hearing and was thus 
unavailable to testify. See id. at 109-110. 
7 
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on the other hand, "just stayed after and talked to [the officers] about—after his 
friend left, he kind of just stayed and talked to us about his truck." Id. at 24. 
About this same time, Sergeant Jones directed officers Warren and Peterson to 
"look for this white Toyota pickup. Maybe there's something in this vehicle." Id. at 
88; see also id. at 91. Defendant remained near the north doors of Target with 
Sergeant Jones, watching "[v]ery intently," while the other officers searched the 
parking lot for the white pickup. Id. at 89. Because the parking lot was not very full, 
the officers quickly located the pickup, and radioed the information to Sergeant 
Jones. Id. When Defendant saw the officers locate the white pickup, he asked 
Sergeant Jones if they could "go over there with them," and Seargant Jones said 
"Sure." Id. at 90. As Defendant and Sergeant Jones made their way to the white 
pickup, Officers Warren and Peterson radioed the seargant that they had seen a 
marijuana pipe and a baggie in plain view inside the pickup. Id. at 11, 70-71. 
Sergeant Jones asked Defendant if he had stolen property in the pickup, and 
Defendant "quickly stated no." Id. at 90. But when Sergeant Jones asked Defendant 
if he had drugs or paraphernalia inside the pickup, Defendant "paused for a 
moment, . . . like someone who is trying to think of an answer." Id. Defendant 
subsequently admitted that there was a pipe and marijuana inside the pickup. Id. at 
91. After obtaining the keys from Defendant, officers seized the pipe and marijuana, 
and arrested and handcuffed Defendant. Id. at 11, 70-71, 91. 
8 
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Defendant and Hodgson testified at the evidentiary hearing. Defendant 
claimed, among other things, that Officer Warren handcuffed him shortly after he 
exited the Target store. Id. at 113. Defendant testified the handcuffs were ultimately 
removed and he was told he was free to go, but claimed that as he started "walking 
away/ ' one of the officers said, "Come back here." Id. at 118; see also id. at 131-132. 
Defendant claimed to believe that if he "kept walking they would have c[o]me after 
[him]." Id. at 118. Defendant also testified that he "told the officers . . . [his] phone 
[battery] wouldn't take a charger, . . . [s]o [he] was looking to see if there was plug 
back there [he] could plug it into, and there wasn't[.]" Id. at 121. According to 
Defendant, he eventually found a place to recharge his phone in the freezer section. 
Id. Finally, Defendant admitted that he lied to officers about not driving to Target 
that day, and that he knew his pickup was parked in the Target parking lot. Id. at 
132,134. Hodgson testified that he saw Defendant in handcuffs. See id. at 97. 
Following the evidentiary hearing, the trial court entered written findings, 
including that Riverdale City officers investigated a possible shoplifting incident at 
Target; the loss-prevention agent reported that two men, later identified as 
Defendant and Hodgson, were acting suspiciously, i.e. Hodgson appeared to be 
keeping a lookout while "Defendant, reach[ed] behind a display television and did 
something [that] scrambled the picture on the television"; there was a "short woman 
with long grey hair that appeared to be with Mr. Hodgson and the Defendant"; 
9 
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Defendant and Hodgson "simultaneously left the building through two separate 
exits —Mr. Hodgson through the North doors and the Defendant through the 
South"; "Defendant consented to talk to Officer Warren"; Officer Warren and 
Defendant walked to the north doors where "Officer Peterson was speaking with 
Mr. Hodgson, who was handcuffed and [seated] inside Officer Peterson's patrol 
car"; "Defendant disclosed to Officer Warren that he had been given a ride to the 
store and that he did not drive"; [a] t no time[ ] during this encounter was Defendant 
placed in handcuffs"; "[w]hile Officer[s] Warren and Peterson were speaking with 
the suspects, Sgt. Jones arrived and entered the store in efforts [sic] of finding the 
woman accompanying [the suspects]"; "Sgt. Jones made contact with that woman, 
who identified herself a s . . . Defendant's mother"; "[Defendant's mother] stated that 
Defendant drove to the store to help her with a bookshelf, and brought a friend to 
help"; "[t]he officers conferred with one another and concluded that there was not 
sufficient evidence to further detain the suspects"; "[b]oth suspects were told that 
they were free to leave"; the "encounter took no more than twenty minutes"; 
"Hodgson did in fact leave, while Defendant "voluntarily stayed at the scene and 
spoke with the officers"; "Sgt. Jones asked Defendant where he parked his truck"; 
"Defendant denied driving to the store, and again asserted that he had received a 
ride to the store"; "Officer Warren began driving around the parking lot to see if he 
could locate Defendant's truck"; "[Officer] Warren located what he believed to be 
10 
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Defendant's truck [and] radioed to Sgt. Jones"; "Defendant, who was still standing 
by the officers and closely watching Officer Warren, indicated that Officer Warren 
had indeed found his truck"; "Officer Warren was able to see through the window 
of the pickup truck that a marijuana pipe was sitting in the vehicle"; and finally, that 
"the testimony of the testifying officers [was] credible." R134-137. 
Based on these findings, the trial court concluded that the initial encounter 
between Officer Warren and Defendant was voluntary; the encounter escalated to a 
detention when Defendant "was asked to wait for Officer Peterson"; the detention 
was supported by reasonable suspicion based on information from the store loss-
prevention agent that Hodgson acted as a lookout while Defendant reached behind 
a television "suddenly causing the screen to become scrambled"; the detention de-
escalated to a voluntary encounter when Hodgson and Defendant were told "they 
were free to leave"; officers saw from a "lawful vantage point" a marijuana pipe in 
"plain view in the truck"; and the officers' conduct did not violate the federal or 
state constitutions. R137-138. 
SUMMARY OF ARGUMENT 
Defendant asserts that the trial court erroneously denied his motion to 
suppress drug evidence seized from his pickup because he was unlawfully detained 
at the time. Contrary to Defendant's assertion, the trial court properly denied 
Defendant's motion to suppress. River dale City officers reasonably suspected 
11 
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Defendant and Hodgson may be involved in shoplifting at Target based on 
information from the store loss-prevention agent describing their suspicious 
behavior in the electronics department. Moreover, the officers questioning of the 
suspects increased their reasonable suspicion. Defendant's explanation of what he 
was doing in the store was inconsistent with his behavior in the electronics 
department, and his various responses to how he arrived at the store — including 
his denials that he drove there — were inconsistent with each other and with 
information from his mother that he had in fact drove his pickup to the store. 
Accordingly, the trial court properly ruled that Defendant's 20-minute detention 
was justified by reasonable suspicion. 
In any event, this Court need not even address the detetention issue because 
there is no causal relation between Defendant's detention and the discovery of his 
pickup, including the drugs therein. Specifically, officers only learned of the 
pickup's existence after talking to Defendant's mother. Defendant claimed to have 
been dropped off at the store, or to have arrived via bus, and denied having driven 
his pickup. Based on the information from Defendant's mother, officers searched 
the parking lot and located the pickup. From their lawful vantage outside of the 
pickup, officers saw a clearly incriminating marijuana pipe and baggie in plain view 
inside the pickup. The ensuing warrantless seizure of the drug evidence was 
justified by the plain view and automobile exceptions to the warrant requirement. 
12 
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Thus, even assuming Defendant's detention was illegal, there is no causal relation 
between the detention and the discovery of the drug evidence. There is thus no 
basis for suppression. Evidence will not be excluded as fruit of an illegal search or 
seizure if the illegality is not the "but for" cause of the evidence's discovery. 
Finally, Defendant fails to establish any necessity for state constitutional 
analysis. The text of the state search and seizure provision virtually clones the 
Fourth Amendment, which is the surest indicator that the framers' intended state 
protections to mirror those of the Fourth Amendment. Moreover, Defendant fails to 
establish any logical link between the framers' concerns about the federal 
polygamist raids and his proposal that the Court adopt a bright-line 20-minute rule 
for investigatory detentions under the state constitution. In any event, Defendant 
concedes that his 20-minute detention falls within his proposed state constitutional 
rule. Therefore, he would not be entitled to relief under his own proposed rule, and 
there is no need for state constitutional analysis. Finally, even assuming arguendo, 
as Defendant asserts, that his 20-minute detention was not supported by reasonable 
suspicion, and further assuming Defendant could show some causal relation 
between his detention and the discovery of the drug evidence, Defendant would be 
entitled to relief under the federal constitution. Thus, there is still no necessity for 
state constitutional analysis. 
13 
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ARGUMENT 
I. 
THE TRIAL COURT PROPERLY DENIED DEFENDANT'S 
MOTION TO SUPPRESS DRUG EVIDENCE OBSERVED IN PLAIN 
VIEW INSIDE HIS PICKUP TRUCK. 
Here, based on a description given by Defendant's mother, officers located 
Defendant's pickup truck in the Target store parking lot, and peering through the 
windows, saw a marijuana pipe and baggie. See R171:10-ll, 49,70-71,87-88; see also 
R134-38. This plain view observation of clearly incriminating contraband — made 
from a lawful vantage point — gave rise to probable cause to arrest Defendant and 
search his pickup. See State v. O'Brien, 959 P.2d 647,649-50 (Utah App. 1998); see also 
State v. Menke, 787 P.2d 537,543 (Utah App. 1990) (same); State v. Shepard, 955 P.2d 
352,357 (Utah App. 1998) (same). And where the contraband was inside a vehicle, 
the warrantless seizure of the marijuana pipe and baggie was justified under the 
automobile exception to the warrant requirement. Under this exception, "'[i]f a car 
is readilv mobile and probable cause exists to believe it contains contraband, the 
Fourth Amendment... permits police to search the vehicle without more.'" State v. 
Griffith, 2006 UT App 291, f 6,141 P.3d 602 (quoting Maryland v. Dyson, 527 U.S. 465, 
467 (1999) (per curiam) (omission in original) (in turn quoting Pennsylvania v. Labron, 
518 U.S. 938,940 (1996) (per curiam)). Defendant has never asserted that either the 
plain view or automobile exceptions do not apply here. 
14 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Rather, Defendant asserts that drug evidence seized from his pickup should 
be suppressed because it was the product of his unlawful detention while officers 
investigated a possible shoplifting at the Target store. See Aplt. Br. at 10-19. 
Defendant's argument fails for two reasons. First, contrary to Defendant's claim, 
reasonable suspicion justified the officers investigation of Defendant. Second, 
assuming, arguendo, that the investigatory detention was not lawful, it bore no 
causal relationship to the discovery of the evidence inside the pickup truck. 
Suppression, therefore, is not warranted in any event. 
A. Reasonable suspicion justified the officers' detention and ensuing 
investigation of Defendant 
"The Fourth Amendment's protections against unreasonable searches and 
seizures 'extend to brief investigatory stops of persons or vehicles that fall short of 
traditional arrest.'" State v. Markland, 2005 UT 26, % 10,112 P.3d 507 (quoting United 
States v. Arvizu, 534 U.S. 266, 273 (2002)). It is well established, however, "that 'a 
police officer may detain and question an individual when the officer has 
reasonable, articulable suspicion that the person has been, is, or is about to be 
engaged in criminal activity.'" Id. (quoting State v. Chapman, 921 P.2d 446,450 (Utah 
1996)). An investigatory detention must be both "justified at its inception," and 
"reasonably related in scope to the circumstances which justified the interference in 
the first place." Terry v. Ohio, 392 U.S. 1, 20 (1968). 
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Under the first part of this two-part inquiry, an investigatory detention is 
justified so long as it is "supported by specific and articulable facts" and "rational 
inferences," rather than an "inchoate and unparticularized suspicion or 'hunch.'" Id. 
at 21, 27. Accord Markland, 2005 UT 26, f 10. However, the officer "need not rule 
out the possibility of innocent conduct." Markland, 2005 UT 26, f 10 (quoting 
Arvizu, 534 U.S. at 277). See also State v. Applegate, 2008 UT 63, f 12,194 P.3d 925 
(same). "Indeed, 'the likelihood of criminal activity need not rise to the level 
required for probable cause, and it falls considerably short of satisfying a 
preponderance of the evidence standard." Markland, 2005 UT 26, Tf 10 (quoting 
Arvizu, 534 U.S. at 274). All that is required is "'some minimal level of objective 
justification.'" State v. Martinez, 2008 UT App 90, % 5,182 P.3d 385 (quoting United 
States v. Sokolow, 490 U.S. 1, 7 (1989)). 
Under the second part of the test, officers must "diligently pursue a means of 
investigation that is likely to confirm or dispel their suspicions quickly." United 
States v. Sharpe, 470 U.S. 675, 686 (1985). "A court making this assessment should 
take care to consider whether [officers] are acting in a swiftly developing situation, 
and in such cases the court should not indulge in unrealistic second-guessing." Id. 
See also State v. Wilkinson, 2008 UT App 395, f 9,197 P.3d 96 (" declining] . . . to 
evaluate [a] traffic stop with a second-by-second accounting of an officer's actions 
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and instead evaluate the reasonableness of the overall duration of [the] detention 
under the totality of the circumstances"). 
Finally, "[w]hen reviewing a given factual situation to determine if reasonable 
suspicion justified a detention, '[c]ourts must view the articulable facts in their 
totality and avoid the temptation to divide the facts and evaluate them in isolation/" 
Markland, 2005 UT 6, f 11 (quoting State v. Warren, 2003 UT 36,114) (brackets in 
original). "Courts must also judge the officer's conduct in light of common sense 
and ordinary human experience and . . . accord deference to an officer's ability to 
distinguish between innocent and suspicious actions." Id. (case citation and internal 
quotation omitted). 
1. Defendant's detention was justified at its inception by 
reasonable suspicion that he may be shoplifting. 
The trial court ruled that Defendant was detained when he was asked to wait 
while Officer Peterson talked to Hodgson, and that the detention was justified by 
reasonable suspicion that he may be shoplifting based on information from the store 
loss-prevention agent. See R137-38. The trial court ruled correctly. The information 
from the store loss-prevention agent reasonably suggested that Defendant and 
Hodgson may be shoplifting. And this is true, even if, as Defendant suggests, he 
was detained from the start of his encounter with Officer Warren. See Aplt. Br. at 
12-13. In other words, Defendant's detention was justified from its inception, 
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whether the detention began when Defendant was asked to wait for Officer 
Peterson, or whether it began when he was first contacted by Officer Warren. 
Before Officer Warren contacted Defendant outside the Target store, he knew 
the loss-prevention agent had seen Defendant and Hodgson behaving suspicously 
in the electronics department. Specifically, the agent saw Defendant "walking 
around, messing with electronics, the backs of them, just really suspicious like they 
were almost paranoid in their attempt to commit a theft/' R171:25. The agent saw 
that Defendant "had definitely unscrewed something on the back of a television or 
messed with it, something an ordinary customer wouldn't do." Id. The agent 
"thought maybe that [Defendant] tried to take something off [the television]." Id. at 
26; see also id. at 17,58. As a result of Defendant's tampering with the television the 
picture became scrambled. See id. at 26, 68. The agent also saw Hodgson coming 
and going from the store "a couple times," looking around. R171:39. It appeared to 
the agent that Hodgson "was working as a lookout." Id. at 25. Although it was 
unclear whether Defendant and Hodgson in fact concealed or removed any 
property from the electronics department, the totality of these facts, viewed 
together, readily supported a reasonable suspicion that Defendant and Hodgson 
may be shoplifting, or that criminal activity "may be afoot." Terry, 392 U.S. at 30. 
This case is virtually indistinguishable from Terry. In Terry, reasonable 
suspicion was based on no more than an experienced officer's observations of Terry 
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and another man "hover[ing] about a street corner for an extended period of time," 
alternately pacing "along an identical route, pausing to stare in the same store 
window roughly 24 times." Id. at 23. Each man's pacing was "followed 
immediately by a conference between the two men," who were "joined in one of 
these conferences by a third man who [left] swiftly," only to be eventually followed 
by the two men who rejoined the third man "a couple blocks away." Id. Notably, 
the officer in Terry did not see the three men commit any overtly illegal act, let alone 
conceal or steal any property. Id. Even so, given their suspicious behavior, "[i]t 
would have been poor work indeed for an officer of 30 years' experience... to have 
failed to investigate this behavior further." Id. The same is true here. Given the 
loss-prevention agent's report of Defendant and Hodgson's suspicious behavior in 
the electronics department, Officers Warren and Peterson would have been remiss 
had they not "investigated this behavior further." Id. 
Nevertheless, Defendant asserts that the officers lacked reasonable suspicion 
to detain him for shoplifting because "the loss prevention officer had not seen the 
suspects attempt to conceal any merchandise, a fact that he relayed to the [officers]." 
Aplt. Br. at 12 ("Again, a loss prevention officer had indicated that neither suspect 
had taken any merchandise while they were in the store."). This fact does not 
warrant reversal of the trial court's ruling. 
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Defendant's focus on evidence that the loss-prevention agent did not actually 
see him or Hodgson conceal or remove merchandise ignores that their behavior 
reasonably supported a suspicion they may be shoplifting, or preparing to shoplift, 
which is sufficient to establish reasonable suspicion. See Terry, 392 U.S. at 23. 
Moreover, just because the loss-prevention agent did not see Defendant or Hodgson 
actually conceal or remove Target merchandise did not conclusively establish that 
no store property had in fact been concealed or removed. No officer testifed that the 
loss-prevation agent was certain no property had been taken. Rather, Officer 
Warren testified that while the loss-prevention agent "didn't observe any of the 
suspects conceal anything and leave the store/' R171:17 (emphasis added), he also 
"thought [Defendant] had perhaps taken something from [the television]/' Id. at 26. 
2. Defendant's 20-minute detention was reasonably related in 
scope to the circumstances that initially justified it where his 
responses to questioning heightened the officers' reasonable 
suspicion. 
Defendant's detention was not only justified from its inception, but was 
"reasonably related in scope to the circumstances which justified the interference." 
Terry, 392 U.S. at 20. The officers'reasonable suspicion that Defendant and Hodgson 
may be involved in shoplifting did not dissipate as the investigation progressed; it 
heightened. For example, after agreeing to talk to Officer Warren, Defendant gave 
varying and inconsistent responses to his questions. See, e.g., R171:9. Defendant's 
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explanation that he was at Target to help his mother buy shelves was inconsistent 
with his suspicious behavior in the electronics department, and Defendant's varying 
explanations of how he arrived at Target — including his denials that he drove there 
— were inconsistent with his own account and his mother's account. See R171:7-10, 
43, 87-88. See also Markland, 2005 UT 26, f 21 (recognizing Markland's 
"inconsistent" answers "heightened" deputy's suspicion of criminal activity). 
Accord United States v. Grant, 349 F.3d 192, 198 (5th Cir. 2003) (holding an 
inconsistent story adds to reasonable suspicion), cert, denied, 540 U.S. 1227 (2004). 
Although Defendant's, Hodgson's, and Defendant's mother's behavior could 
all ultimately be explained as innocent, "officers need not close their eyes to 
suspicious circumstances." State v. Beach, 2002 UT App 160, f 11, 47 P.3d 932 
(internal citation omitted). Indeed, investigating officers, like the store loss-
prevention agent who reported the suspicious activity in the first place, could 
reasonably infer that Defendant and Hodgson's behavior warranted further 
investigation to confirm or dispel reasonable suspicion they were shoplifting or 
preparing to do so. See Terry, 392 U.S. at 23. 
Nonetheless, Defendant asserts that any reasonable suspicion dissipated 
when officers failed to find store property on his or Hodgson's persons. Aplt. Br. at 
13. Defendant's focus on the fact that any frisks of his and Hodgson's persons failed 
to uncover stolen property overlooks that Hodgson was seen coming and going 
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from the store "a couple times/' R171:39. It is a reasonable inference that Hodgson, 
at least, could have removed store property to a location outside the store, and that 
he did so before any frisk occurred. 
Defendant further asserts that any reasonable suspicion of shoplifting failed 
to justify "such a prolonged detention/7 where "none of the officers involved in the 
investigation actually went inside the store to investigate the television " Aplt. 
Br. at 14. In other words, Defendant asserts that the officers failed to "diligently 
pursue a means of investigation that [was] likely to confirm or dispel their 
suspicions quickly." Shaiye, 470 U.S. at 686. But officers did not unjustifiably 
prolong the detention by talking to the suspects rather than immediately inspecting 
the television. Questioning the suspects was "a means of investigation that [was] 
likely to confirm or dispel their suspicions quickly." Id. 
While Officers Warren and Peterson could have commenced their 
investigation by inspecting the television before talking to Defendant and Hodgson, 
it was just as reasonable, if not more so, to talk to the suspects first, rather than to 
detain either Defendant or Hodgson for the additional time it would have taken to 
inspect the television. Notably, Defendant and Hodgson were ultimately released 
without the necessity of the officers inspecting the television. See R137-38. Thus, of 
the two alternatives, talking to the suspects first may well have been the least 
intrusive course. See Sharpe, 470 U.S. at 687. 
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But even if it was not, that fact, by "itself, does not render the [detention] 
unreasonable." Id. Indeed, "officers are not required to use the least intrusive 
means available in pursuing their investigation; the question is merely 'whether the 
police acted unreasonably in failing to . . . pursue7 alternatives." State v. Worwood, 
2007 UT 47, | 28,164 P.3d 397 (quoting Sharpe, 470 U.S. at 687). This Court, like the 
United States Supreme Court, and the Utah Supreme Court, has recognized that 
reviewing courts should resist the temptation to "micromanage the actions and 
decsions of police officers during traffic stops and other detentions." Wilkinson, 2008 
UT App 395, f 9; see also Worwood, 2007 UT 47, % 28 ("The reasonablenss of a 
detention should be evaluated on the basis of the totality of the circumstances facing 
the officer, not on judicial second-guessing."). 
Moreover, the officers questioning heightened rather than dispelled their 
reasonable suspicion that Defendant and Hodgson may be shoplifting. Defendant 
acknowledges that the inconsistency between his denials of driving to the store and 
his mother's statements that he, in fact, drove to the store heightened the officers' 
suspicion that he was shoplifting. See Aplt. Br. at 14 (officers "did not receive any 
information that would heighten their suspicion until Sergeant Jones spoke to Ms. 
Little"). Indeed, it was reasonable to infer that in his coming and going from the 
store that day, Hodgson, at least, may have hidden merchandise inside Defendant's 
pickup and that was why Defendant was denying having driven it to the store. 
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Nevertheless, in an abundance of caution, before searching for Defendant's 
pickup in the Target parking lot, officers told Defendant and Hodgson they were 
free to go, and Hodgson in fact walked away. See R138; R171:12. Defendant, 
however, voluntarily remained, watching "[v]ery intently/' while officers scoured 
the parking lot for the white Toyota pickup truck his mother had described. Id. at 
89. Defendant's voluntarily remaining on the scene and apparent concern as officers 
searched for the pickup further heightened their reasonable suspicion that he may 
be shoplifting. Where, as here, Defendant's behavior heightened suspcion he may 
be involved in shoplifting, the trial court correctly ruled that Defendant's 
approximate 20 minute detention was reasonable. See R136-38. 
Defendant's reliance on Layton City v. Oliver, 2006 UT App 244,139 P.3d 281, 
is unavailing. Oliver was detained for three and half hours while officers 
investigated whether he had committed burglary or related crime. Id. at f \ 8-9,18. 
On appeal, this Court held that the length of Oliver's detention "weigh[ed] heavily 
in favor of reversal," and that the detention "was also illegal because it was not 
necessary to detain Oliver while" the officers conducted their investigation. Id. f^ f 
18, 20. Oliver thus establishes that a three and a half hour detention is too long to 
constitute the type of "brief investigatory" detention upheld by Teny and its 
progeny. See Markland 2005 UT 26, Tf 10. Defendant's 20-minute detention here falls 
well short of the excessively-lengthy detention disapproved in Oliver. Oliver, 2006 
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UT App, f 18. Moreover, officers here did what officers in Oliver failed to do; they 
released Defendant while they continued their investigation. See R138.3 
Based on the above, Defendant's detention was justified by reasonable 
suspicion he may be shoplifting from its inception up until officers found his pickup 
in the parking lot and saw, in plain view, a clearly incriminating marijuana pipe and 
baggie within. The ensuing warrantless seizure of the drug evidence was justified 
by the plain view and automobile exceptions to the warrant requirement. See 
O'Brien, 959 P.2d 647,649-50; Griffith, 2006 UT App 291, | 6. The trial court's ruling 
denying Defendant's motion to suppress should be upheld.4 
3
 In Point II of his brief, Defendant disputes the trial court's ruling that his 
detention de-escalated or that he, like Hodgson, was released after 20 minutes. See 
Aplt. Br. at 16-19. While the trial court's ruling is well-supported, this Court need 
not even address Defendant's claim because, as shown, reasonable suspicion he may 
be involved in shoplifting had not dissipated when officers released the suspects; 
rather, it had heightened. Thus, even assuming Defendant was not released when 
Hodgson was released, the minutes-long continuation of his detention was 
supported by reasonable suspicion, and was far less than the three and a half hours 
disapproved in Oliver. 
4
 In Point III of his brief, Defendant asserts that his consent to search the 
pickup was not attenuated from the alleged illegal detention. See Aplt. Br. at 19-23. 
But the State did not rely on a consent theory below and does not do so on appeal. 
Therefore, the Court need not address this claim. 
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B. In any event, Defendant's detention bears no causal relation to the 
discovery of the drug evidence in plain view inside his pickup. 
Notwithstanding the above, this Court need not even address the legality of 
Defendant's detention because there was no causal relation between his detention 
and the warrantless seizure of drug evidence from his pickup truck. See Sharpe, 470 
U.S. at 683. Accord State v. Worwood, 2007 UT 47,1 43,164 P.3d 397. 
As recognized by the Utah Supreme Court in Worwood, "[ejvidence will not 
be excluded as fruit of an illegal search or seizure if the illegality is not the 'but for7 
cause of the evidence's discovery." 2007 UT 47, <f 43 (citing Hudson v. Michigan, 547 
U.S. 586, 592 (2006); Segura v. United States, 468 U.S. 796, 815 (1984)). Defendant's 
detention was not the "'but for' cause of the [drug] evidence's discovery." Id. To 
the contrary, during questioning by officers outside the Target store, Defendant 
denied having driven to Target that day, claiming variously that he was dropped off 
or that he rode the bus. See R171:8-10. Hodgson told officers that Defendant's 
mother "was going to buy — or put gas in [Defendant's] truck," id. at 73, but officers 
only learned that Defendant's pickup was parked nearby after talking to his mother. 
See id. at 10, 87-88. She described Defendant's pickup, and told officers that 
Defendant had in fact driven it to Target that day to assist her with buying some 
shelves. See id. According to Defendant's mother, Defendant was ultimately unable 
to load the shelves in his pickup, because it was too full. See id. at 87. 
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Based on the information from Defendant's mother, which was contrary to 
what Defendant had been telling them, officers began searching the Target parking 
lot and quickly located a white Toyota pickup similar to what she described. See id. 
at 89-91. From their lawful vantage outside the pickup, officers observed a 
marijuana pipe and baggie in plain view. See id. at 11, 70-71. As shown, the 
warrantless seizure of the marijuana pipe and baggie was justified under both the 
plain view doctrine and the automobile exception. See O'Brien, 959 P.2d at 649-50; 
Griffith, 2006 UT App 291, 1 6. 
Given these circumstances, regardless of whether Defendant's detention was 
initially justified by reasonable suspicion, and whether he was released before 
officers found his pickup in the Target parking lot, Defendant's detention had no 
"causal relation" to either the discovery of the pickup or the drug evidence in plain 
view therein. Sharpe, 470 U.S. at 683 (declining to decide "whether the length of 
Sharpe's detention was unreasonable, because that detention [bore] no causal 
relation to [the] discovery of the marijuana" in a codefendant's vehicle). 
Defendant's detention was not the "but for" cause of the drug evidence's discovery. 
See Worwood, 2007 UT 47, If 43. 
Although the trial court did not expressly rely on Slwiye or Wonvood here, this 
Court "may affirm the judgment appealed from 'if it is sustainable on any legal 
ground or theory apparent on the record, even though such ground or theory differs 
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from that stated by the trial court to be the basis for its ruling or action.'" State v. 
Jackson, 2008 UT App 5,121,178 P.3d 915 (quoting Bailey v. Baylesf 2002 UT 58, \ 10, 
52P.3dll58). 
II. 
DEFENDANT FAILS TO SHOW ANY NECESSITY FOR STATE 
CONSTITUTIONAL ANALYSIS. 
In Point IV of his brief, Defendant asks this Court to engage in state 
constitutional analysis based on Utah's "unique" history, asserting that the state 
search and seizure provision (Article I, § 14), "is a reflection of the people's feelings 
of hostility and distrust of a government perceived as inimical to their beliefs if not 
their existence/7 Aplt. Br. at 25, 29. Defendant thus asks the Court to interpret 
Section 14 "to provide greater protection against unjustified searches and seizures/' 
Aplt. Br. at 30. The particular "greater protection" Defendant seeks here is for this 
Court to "establish a bright-line test to determin[e] whether police exceeded the 
permissible scope of detention." Aplt. Br. at 30. Defendant suggests the maximum 
"outer limit" for a detention under Section 14 is "20 minutes." Aplt. Br. at 31. 
Defendant concludes by asserting that, "[wjhere, as here, the detention . . . was 
needlessly prolonged for 20 minutes without reasonable suspicion, suppression 
^ X W A J. a. 
under the state constitution is appropriate." Aplt. Br. at 31. None of Defendant's 
assertions establishes a need for state constitutional analysis. 
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Indeed, Defendant's general reliance on Utah's "unique history" is unavailing 
because he fails to show any "logical link between the unique experiences of 
suspected pioneer polygamists and contemporary society's notions" about the 
appropriate length of an investigatory detention. State v. Jackson, 937 P.2d 545,549 
(Utah App. 1997) (rejecting Jackson's reliance on Utah's unique history as basis for 
greater protection against warrantless searches of residential garbage). Moreover, in 
spite of their frustation with federal polygamist prosecutions, the framers adopted 
virtually wholesale the federal search and seizure provision. Compare U.S. CONST. 
amend. IV and UTAH CONST, art. I, § 14. This is the surest indication that the framers 
intended Section 14's protections to mirror rather than expand those of the Fourth 
Amendment. 
In any event, Defendant concedes that his 20-minute detention falls within the 
outer limits of his proposed state constitutional rule. See Aplt. Br. at 31 ("The 
American Law Institute has proposed an outer limit of 20 minutes, the duration of 
the investigative detention in this case."). Thus, even if the Court were to adopt 
Defendant's proposed bright-line rule, he would not be entitled to relief. Defendant 
thus fails to show a necessity for state constitutional analysis. 
And finally, even assuming arguendo, as Defendant asserts, that his 20-
minute detention was unjustified by reasonable suspicion — and that he could show 
a causal relation between the detention and the discovery of the drug evidence — 
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Defendant would be entitled to relief under the federal constitution. See Wilkinson, 
2008 UT App 395, f 11 (recognizing detention of even a "few seconds" must be 
supported by reasonable suspicion). There thus remains no need for state 
constitutional analysis.5 
CONCLUSION 
For the foregoing reasons, the Court should affirm. 
Respectfully submitted 27 October 2011. 
MARK L. SHURTLEFF 
Utah Attorney General 
MARIAN DECKER 
Assistant Attorney General 
Counsel for Appellee 
5
 The State maintains both that Defendant's detention was justified by 
reasonable suspicion, and, alternatively, that the Court need not even address the 
detention issue where there is no "but for" cause between the detention and the 
discovery of the drug evidence. See Point I, above. 
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Delicino; is 
: :
' ~-
I assuiriin 
evident 
remarks 
rule at 
MR. 
;. "THE 
that cc )rrect? 
DELICINO: It 
COURT: 
,-» rp^^J^J T •! 4- 4- 1 
y , 1 UU.U. i-J-L L U 1 
MR. 
THE 
is, your Honor. 
Appearing on behalf of and with, I'm-. 
e? 
DELICINO: He 
COURT: 
iary hearing 
Okay. 
on the 
's seated to my right, your Honor: 
This is the time set for an 
motion to suppress. Any opening 
, or are we going right to evidence, Mr. Lyon? 
MR. 
THE 
MR. 
THE 
MR. 
this 
. THE 
LYON: 
COURT: 
We' re 
Same 
DELICINO: Li 
COURT: Okay. 
going to go right into the evidence 
from your side, Mr. Delicino? 
kewise, your Honor. 
If you'll call your first witness. 
.* _.i- ;..„;—,"S' 
DELICINO: Your Honor, I'd invoke the exclusionary 
point. 
COURT: Okay. Any objection, Mr. Lyon? 
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No. 
Okay. Which witness are you going to call 
Officer Warren. 
Okay. Any other witnesses in the case, 
if you'd please exit the courtroom; we'll call you as 
needed. 
COURT CLERK: Do you solemnly swear the testimony you 
give in this c zase now before this Court should be the 
the whole truth, and nothing but the truth, so help you 
THE WITNESS: Yes, I do. 
THE COURT-: 
h< 
LYON: 
Thank.you. 
CASEY WARREN 
aving been first duly sworn,' • 
testifies as follows: • ' 
DIRECT EXAMINATION 
Officer Warren, could you please state your name, 
occupation, current 
A. 
Police 
there 
Q. 
A. 
My name is 
Department. 
assignment and experience for the record? 
Casey Warren. I work for the Riverdale City 
I'm in the traffic division, and I've been 
for approximately five years. ' 
Were you working and on patrol on December 29th, 2007? 
Yes, I was 
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Q. At approximately just before 7 were you dispatched to 
the Target location in Riverdale? 
A. Yes, sir. 
Q. What was the nature of the dispatch? 
A. Suspicious activity, possibly a theft in progress. 
Q. Were you speaking with anyone directly at Target? 
A. I was not. 
Q. Where were you getting your information? 
A. Through dispatch. 
Q. Specifically what did dispatch tell you? 
A. That lost prevention was observing two males that were 
wandering in and out of the store, acting suspiciously. They 
thought one was the lookout, perhaps the.other one was stealing 
something. They just said they were just acting -- that lost 
prevention was following them and they were just acting very 
oddly. 
Q. Did you have a description of the two individuals? 
A. Yes, they gave a description of their clothing. 
Q. Did you respond to the Target area — to the Target 
store? 
A. Yes, I did. 
Q. What did you do when you arrived at the store? 
A. I responded and waited at the south door. 
Q. What were you waiting for specifically? 
A. I was waiting for either of the suspects to exit — exit 
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the store. 
Q. Did you have a description of the two suspects? 
A. Yes, I did. 
Q. While you were waiting did you see any individual that 
exited the store that fit the description of the individuals that 
you were looking for? • 
A. Yes, I did. 
Q. Did you make contact with that individual? 
A. Yes, I did. 
Q. Could you please describe how you made contact with that 
person? 
A. From my recollection, he exited the south door. I 
approached him, identified myself as a police officer with .;--,•.-.' 
Riverdaie City. I advised him that I was there because we got 
contacted of some suspicious activity and maybe a theft, and that 
we were just more or less here to see what was going on, asked 
him if he would speak to me. 
Q. Did he agree to speak with you? 
A. Yeah, he did. He spoke with me. We actually — from 
the time he agreed to kind of speak of me, we walked over towards 
the north doors where Officer Peterson was with the other male. 
Q. Did you identify the individual that you were speaking 
with? 
A. Yes. He was identified as Todd Little. 
Q. How did you identify him? 
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A. . I — just from what he told me his name. 
Q. Okay. Did you advise him as to what you were 
investigating? 
A. Yes. I advised him that — just gave him pretty 
much the information we had through dispatch. At that point I 
just says, "You know" -- he was kind of in denial, saying, "You 
know, I'm just doing whatever. I'm helping my mom return some 
shelves," is what he said, actually. I just asked him, from what 
I recall, to be patient, we'd get with lost prevention to get 
their side of the story to see what happened so we could dissect 
the incident to see what was going on, just more or less asked 
them just to hang out for a minute and be patient while we 
figured1 this out. . . . ' _• - --
Q. How would you describe the conversation you were having 
with him at that point in time? 
A. You know, pretty casual. I mean, you know, I asked him, 
you know, if he had taken stuff, asked him -- they had mentioned 
something about a t.v. We talked to him about him messing with a 
flat screen t.v. a little bit. From my recollection, he admitted 
that he was doing something to it. 
Q. How far exactly did you walk over to the north doors? 
Did you actually join Officer Peterson? 
A. Yes. We walked all the way over to the north doors and 
stood near Officer Peterson's truck. 
Q. What exactly was going on at this point in time while 
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1 I you were over by his truck? 
2 A. Officer Peterson was speaking with the other suspect 
3 I in the case trying to talk to him. Lost prevention was also 
4 I speaking with us, and we were just more or less trying to figure 
5 out what was going on and if in fact they had taken something or 
6 what their intent was to do at the store that day, because of the 
7 information we had. 
8 • Q. • Okay. At this point in time had you placed the 
9 defendant in handcuffs? 
10 A. I do not recall placing him in handcuffs. 
11 (Cell phone rings in open court) 
12 THE WITNESS: I apologize. I forgot I had this in my 
13 - pocket. 
14 Q. BY MR. LYON: Did you confront him specifically whether 
15 he was stealing anything from the store? 
16 A. To the best of my knowledge, yes. I asked him if he 
17 had taken something. We also were asking them questions such as 
18 his story, from what I recall, of how he got to the store was 
19 different from other people's version, like his mother was there. 
20 I think he claimed he just showed up somehow to the store, and 
21 she claimed that he drove his truck to the store. So he was 
22 I really being evasive about his vehicle and how he got there, and 
23 it just didn't make much sense the way he was acting, he was 
24 behaving very erratically. 
25 Q. Well, let's go through this with a little bit more 
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detail, Officer Warren. 
A. Okay. 
Q. Specifically what did he state he was doing in the 
store? 
A. Picking up shelves — or meeting his mom there to pick 
some shelves up so he could help her carry them out. 
Q. Did he indicate what he was doing inside the store? 
A. That's all he really explained. It didn't make much 
sense why he was in electronics. 
Q. Did he specifically state how he got to the store? 
A. He wouldn't. He was -- he wouldn't tell us how he 
got there. He more or less -- from what I recall, we had known 
.from -- through his mother that he drove his truck there, but he 
gave alternate answers several times. 
Q. Do you know whether anyone was speaking with his mother? 
A. Yes. I -- from what I recall, I spoke to her briefly. 
I think Sergeant Jones spoke to her briefly. We all kind of just 
spoke to everybody a little bit. Officer Peterson spoke to most 
of the people since he was handling the case, but while he was 
speaking with others, we would come over and speak to other 
people as well. 
Q. Did you learn any information that had come from the 
defendant's mother that didn't quite match up with what the 
defendant was saying? 
A. Yeah. Just more or less that — how he got there, from 
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what I recall. 
Q. 
saying? 
A. 
have cha 
his true 
•
Q
' 
truck? 
A. 
truck 
Q. 
Okay. Specifically what didn't jive with what he was 
He was saying that he either got dropped off. It may 
nged to a bus, and she was pretty explicit that he drove 
k there. . 
Do you know whether she provided a description of his 
From what I recall, she did provide a description of his 
At any point in time did you go and search to see if 
that truck was in the parking lot? 
A
' 
Q. 
A. 
! looking 
| Q. 
appeared 
given of 
A. 
Q. 
A. 
Q. 
that poi 
A. 
Yes. We walked around or drove around. 
When you say "we," who are you referring to? 
I believe me for sure. I know I recall going around 
for it, and perhaps Officer Peterson as well assisted. 
Did you locate a vehicle in the Target parking lot that 
to match the description that the defendant's mother had 
the defendant's vehicle? 
Yes. 
Do you recall what vehicle that was? 
Yes, it was a white ^93 Toyota pickup truck. 
Do you know — did you look inside the vehicle at all at 
nt in time? 
Initially yes, we looked from the outside in with our 
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flashlights. The windows were up, from what I recall, and 
Officer Peterson observed a marijuana pipe, which he indicated, 
which then I saw. I believe maybe some marijuana as well in 
plain view. 
Q. While you were observing this, did you notify Sergeant 
Jones of what you had discovered? 
A. From what I recall, yes, and Sergeant Jones, I think, 
subsequently came to our location with Todd shortly after. 
Q. Once the defendant came over to the vehicle, what 
happened? 
A. Once he came over to the vehicle, I believe we -- let 
me just recall here. He was then placed in handcuffs, or he was 
arrested for possession of the drug paraphernalia and marijuana. 
Q. Was this before -- let me ask you, was the vehicle 
actually searched? 
A. Yes, it was. It was searched inside. 
Q. Was the defendant placed under arrest before or after i 
was searched; do you recall? 
A. If I recall correctly, he was placed under arrest after 
the search. 
Q. Okay. Who put handcuffs on the defendant? 
A. I believe it was Officer Peterson. 
Q. Did you see that happen? 
A. Yes. From what I recall, it was in the immediate area. 
It was down near the truck and he handcuffed him. 
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1 Q. Do you recall, when the defendant had come over to 
2 the truck to join you and Officer Peterson — when he came with 
3 Sergeant Jones — was the defendant in handcuffs? 
4 A. No. 
5 Q. Now there was a second individual that was also 
6 questioned by Officer Peterson; is that right? 
7 A. Yes. 
8 Q. Do you know his name? 
9 A. It was Mark Hodgson. 
10 Q. Do you know approximately how long he was questioned? 
11 A. I want to say the duration of the questioning was 
12 probably 10 minutes, give or take. 
13 \ Q« What did Mr. Hodgson do after he was done question — . 
14 being questioned? 
15 A. I believe he left on foot. 
16 Q.. Do you recall Mr. Hodgson in the area when you 
17 discovered the defendant's vehicle in the parking lot? 
18 A. In the area, no. I don't recall him being in the area. 
19 MR. LYON: Okay. I've got nothing further. 
20 THE COURT: Okay. Mr. Delicino? 
21 .CROSS EXAMINATION 
22 BY MR.' DELICINO: 
23 Q. Officer, as part of your training, you went through the 
24 POST Academy, didn't you? 
25 A. Yes, sir. 
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Q. As part of that training/ are you given some protocol 
about how to fill out police reports and incident reports? 
A. Yes. 
Q. Are you taught that you should fill, out incident reports 
subsequent to investigations? 
A. Yes. 
Q. Is that so that you can have a complete history, if you 
will, of what happened? 
A. Yes. 
Q. So that also when you come to testify in matters that it 
can help refresh your recollection, right? 
A. Yes. 
Q. Okay. Sometimes you do use police.— or.your police . 
reports, other police reports to refresh your recollection, 
right? 
A. Yes, I do. 
Q. In this case, you don't have a police report, do you? 
A. No, I don't. 
Q. Okay. But you responded together with Officer Peterson, 
right? 
A. Yes, I did. 
Q. You were essentially doing this investigation together? 
A. He was the lead investigating officer. I was more along 
the lines of assisting. 
Q. Okay. Is there a set protocol on when you're supposed 
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Yes and no. Frequently if you're just an assisting 
officer and you escort somebody over to them and let them ta 
to them and you interject very little more than an observer, 
you mi 
Q-
ght not'do a police report If you're — 
Would you classify yourself as an observer in this 
instance? • ' -
A. 
main i 
Q. 
I had some involvement, 
nvestigator. 
but I was not by any means 
You were the principle officer charged with talking 
the defendant, right? 
A. 
Q. 
out of 
A. 
Q-
signif 
A. 
to --
if you 
should 
Q. 
right? 
A. 
Q. 
Yes, I initially contacted him. 
And he was the only one 
this incident, right? 
Yes, he was. 
So you -- would you say 
icant in the investigation 
Well, I guess, you know, 
that ended up getting charg 
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1k 
then 
the 
with 
ad 
that then your role was fairly 
of Mr. Little, at least? 
from the time I contacted '. 
and walked with him 100 yards to Officer Peterson, I m< 
classify that as being the lead investigator, then I 
have done it. 
lim 
Ban 
Okay. But you didn't write a report in this instance, | 
No, sir, I didn't. 
Okay. So when you came to prepare -- when you came to 
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1 testify today, did you review any documents in order to prepare? 
2 A. I reviewed the reports of Officer Peterson. 
3 Q. Okay. You have in front of you Officer Peterson's 
4 report, right? 
5 A. Yes, it is Officer Peterson's. 
6 Q. Okay. You read that as before you walked into the 
7 courtroom today, right? 
8 A. Yeah, I briefly went over it to recall my memory. 
9 Q. Okay. A lot of those details aren't what you wrote 
10 down, right? They're what Officer Peterson wrote down, right? 
11 A. Most of the details -- some of the details I looked up 
12 in here, but most of them are from my recollection. 
13 Q. Okay, but they're not details that you wrote down --
1 4 A. No . 
15 '. Q. — because you d i d n ' t wr i t e any, r i g h t ? 
1 6 A. Yes . 
17 I Q. Okay. You're initially dispatched sometime before 7 
18 o'clock, right? 
19 A. Yes. 
20 Q. Okay. How long does it take you to get to the Target? 
21 A. Depending on where I'm at. 
22 Q. Well, no, I'm not asking you in general. I'm asking you 
23 specific to this instance how long did it take you. 
24 A. How long did it take me? 
25 Q. Yeah. 
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1 A. I'm guessing a few minutes. 
2 Q. Okay. So you arrived at the Target sometime around 7 
3 o'clock? 
4 A. Yes. 
5 Q. Okay. Then you wait a couple of minutes, right, for 
6 them — for the individuals, the suspects, to come out of the 
7 Target? 
8 A. Yeah, we waited outside the doors for a few minutes. 
9 Q. A few minutes, five minutes? 
10 A. Give or take five minutes. 
11 Q. Okay. So they came out of the Target sometime around — 
12 and just using your guesstimation -- say sometime around 7:05? 
13 A. You know, it could have been a little more than five . 
14 I minutes. It seemed like I sat there for awhile in my -- inside 
15 my car listening to the lost prevention track this -- these 
16 people around the store because they were just walking all over 
17 the store. So it took awhile, if I recall, for them to come out. 
18 Then even after they said, "Okay, I think they're coming out," I 
19 got out of my car and I stood near the door, and even stood there 
20 for awhile. So it may have been more towards 10 to 15 minutes.. 
21 Q. Okay. Would you have any reason to quibble with a 
22 characterization of 7:05 to 7:10, if that's what Officer Peterson 
23 recalled? 
24 A. Well, I'd say, you know, from the time we arrived 
25 probably between 7 to 15 minutes. I mean it's been almost a 
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1 year. 
2 Q. Okay. Now you referred to conversations or at least 
3 hearing information from dispatch. 
4 A. Yes. 
5 Q. You got some information on these suspects from 
6 dispatch, right? 
7 A. Yes. 
8 Q. Some of that was relayed from the lost prevention 
9 officer talking to dispatch, right? 
10 A. Yes. 
11 Q. Okay. At some point you also got information from the 
12 lost prevention officer that neither of the suspects had actually 
13 attempted to steal any merchandise, right? 
14 A. Yes, we did. 
15 Q. Okay. That, didn't sort of dilute your suspicion? 
16 A. Let's rephrase that. Neither of these suspects had --
17 you stated neither of these suspects had attempted to steal 
18 anything. That's not -- I don't believe that's what they said. 
19 They said they didn't observe any of the suspects conceal 
2 0 anything and leave the store. They obviously were watching 
21 them because they thought they were attempting to steal something 
22 and that's why they called us. 
23 Q. So your opinion was that the lost prevention officers 
24 were watching these two individuals, right? 
25 A. Yes. 
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1 Q. Okay. That they were going to relay any information, 
2 any suspicious information to you via dispatch? 
3 A. Yes. 
4 Q. Okay. When both of these individuals came out, let's 
5 focus --
6 A. They may have been speaking to Officer Peterson as well, 
7 Q. Okay. When these individuals come out — and I'll 
8 direct my attention specifically to Mr. Little, since your 
9 interaction primarily centered with. Mr. Little. 
10 A. Okay. 
11 Q. When Mr. Little came out of the store, did you notice 
12 any bulges in his pockets? 
13 A. Not that I could recall. I --
14 Q. Did you notice him attempting to conceal any 
15 merchandise? 
16 A. Not that I can recall. 
17 Q. Okay. In fact, you patted him down, right? 
18 A. I may have asked him. For officer's safety, sometimes 
19 I'll ask people for permission when I'm dealing with a potential 
20 suspect if I can pat them down for weapons. It's frequent, but 
21 I — 
22 Q. Okay, and so — 
23 A. — don't recall if I did or didn't. 
24 Q. But if you did, there was nothing that you noticed that 
25 I was suspicious, right? 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
Mr. 
his 
did 
was 
Pet 
A. 
Q. 
Hodg 
A. 
Q. 
No. 
Okay. Are you aware if the other individual, 
son, was patted down? 
I am 
Okay. 
person or 
A. 
Q. 
you 
tryi 
A. 
erson 
Q. 
A. 
Q. 
1 yourself 
A. 
Riverdal 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
unaware. I'm assuming he 
When he exited the store 
attempt to conceal anythin 
I can't say. I didn't see him 
Okay. 
probably was. 
, did he have anythin 
g? 
exit the store. 
When he was being interviewed by Mr. Peterson 
notice Mr. Hodgson have anything 
ng to 
From 
conceal? 
what I recall, he was sitt 
's truck. 
Okay. 
From 
Okay. 
as a 
Yeah, 
So he was placed in a pa 
what I recall. 
So when Mr. Little comes 
peace officer, right? 
I just -- a greeting, "Hi 
e Police Department," just kind 
You're in uniform? 
Yes. 
You've got a service weapon? 
Yes, I do. 
A firearm? 
Yeah. 
Okay. Displayed so it's visibl 
bulky, anything that 
ing inside Officer 
trol car, right? 
out, you identify 
, I'm Officer Warren 
of a standard greetin 
e to somebody that 
-19-
g on 
/ 
he 
with 
9
* 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
-20-
interacts with you, right? 
A. Dressed as I am today. 
Q. Okay. So that's a yes, it would be visible to anybody 
that interacts with you? 
A. Yes. 
Q. Okay. You indicated that you said to Mr. Little, "Be 
patient, we'll get in touch with lost prevention." Now is that 
so that you could continue investigating what your suspicions 
were? 
A. More or less I was just asking him for his cooperation 
so we could get to the bottom of it. I mean we were just kind 
of stuck in the middle. We get called by a business. We're 
expected to respond, which we did. They're relaying information 
to us that does sound suspicious to me, and obviously them as 
they wouldn't be following them around. So as I spoke to him I 
said, "Hey, we need just to get everybody together and just talk 
about this and figure out what's going on." 
Q. Okay. Do you recall the language that you used? 
A. I'm assuming something similar as to what I just said. 
Q. Okay. When you testified, "Be patient, we'll get in 
touch with lost prevention," is that a fairly accurate 
representation of what you probably said? 
A. Yes, something along those lines. 
Q. Okay. Did Mr. Little give you his ID so that you could 
check out his ID? 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
-21-
A. I don't recall. 
Q. Okay. Again, you don't have a report to remember any of 
these details or refresh your recollection, right? 
A. No, I don't. 
MR. LYON: Asked and answered, your Honor. 
MR. DELICINO: I withdraw the question. 
0. BY MR. DELICINO: You indicated when you were asked by 
the prosecutor that you didn't recall placing Mr. Little in 
handcuffs, right? • • • 
A. Yes, I don't. 
Q. Does that mean it's possible that you placed him in 
handcuffs? 
-A. It's possible, • but the likelihood of it is slim to none.. 
The only reason I say that I don't recall is because I didn't 
write a report, but I don't -- it wouldn't make sense to put him 
in handcuffs. 
Q. Okay. Would it make sense to put Mr. Hodgson in 
handcuffs? 
A. I don't know what Officer Peterson observed or the way 
he was feeling, or the reasons why he did. I know that under the 
circumstances I had, I didn't feel it was necessarily to put him 
in handcuffs. 
Q. Okay, but you can't be sure that you didn't put him in 
handcuffs, right? 
A. If I had to put a percentage on it, I'd say I'm 95 
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percent sure I didn't. 
Q. Okay, but are you 100 percent sure that the other 
suspect was placed in handcuffs upon exiting? 
A. Yes. 
Q. Okay. That other suspect was also placed in the patrol 
vehicle? 
A. Yes. 
Q. Okay. At some point was Mr. Little placed in the patrol 
vehicle — well, let me withdraw that question. Was Mr. Little 
placed in the patrol vehicle while you were investigating this 
incident? 
A. I don't believe he was placed in a patrol car up until 
the point when he was arrested for the drug charges. 
Q. Okay. When you say you don't believe, is that that you 
know he wasn't, or that he may have been and you don't recall? 
A. That's -- from the best of my .memory, I don't recall him 
ever being placed in a patrol car. He stood near the truck the 
whole time. We spoke collectively between his mother, lost 
prevention and the other officers. 
Q. When you spoke to his mother you never received any 
details about how Mr. Little arrived at the store until Sergeant 
Jones came, right? 
A. I don't know at what point in time we started asking 
about his vehicle, but at the time in point when we did, there 
was a discrepancy in the answers. 
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Q. Okay. If Sergeant Jones' report indicated that that's 
when he asked those question, would you have any reason to 
disbelieve that? 
A. Well, he may have asked the same questions I did. 
Q. Okay, but you don't recall asking -- you don't recall 
the time frame when you asked those questions, right? 
A. No. 
Q. So it could -- ' 
A. He was primarily dealing with the mother, from what I 
recall. 
Q. Okay. So Sergeant Jones essentially was tasked with 
dealing with the mother and investigating that end? 
A. For the most part. - - . • _ - _ / 
Q. Okay. So it's possible that any of the discrepancies 
that were brought to your attention about the vehicle came as a 
result of Sergeant Jones asking questions of the mother? 
A. Some of it, but I do recall talking to her, gathering 
information about the car, and verifying those things as well. 
Q. Okay. Do you consider those important details? 
A. Important, suspicious, yes. You know, it just doesn't 
make sense to me why someone would lie about how they got to a 
store. 
Q. Okay. Not important enough to actually put them in a 
report, thought, right? 
A. Well, there -- Sergeant Jones documented it. 
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1 I Q. Okay, but you didn't? 
2 A. I didn't write a report, as we said. 
3 Q. Okay. Do you think they're important enough to maybe 
4 put in a report if you're the lead investigator in this case? 
5 A. Well, sometimes in police work you're given different 
6 assignments. I was kind of on the back burner. I was just 
.7 assisting going through this. They were doing their thing. 
8 Sometimes you might have an officer that deals solely with mom, 
9 and so he's going to write a report solely about his dealings 
10 with mom and whatever else while the other officer focuses on 
11 this. He can't go in and write everything that happened, 
12 especially if he wasn't there to do it. 
13 Q. Okay. 
14 I A. It's teamwork. 
15 Q. Your recollection is that Mr. Hodgson was questioned for 
16 10 minutes, right? 
17 A. Yes. 
18 Q. Now how long was Mr. Little questioned? 
19 A. You know, he stayed -- the questioning kind of went 
20 on about the same amount of time as far as both them about the 
21 incident. Then from what I recall, he kind of just stayed after 
22 and talked to us about -- after his friend left, he kind of just 
23 stayed and talked to us about his truck. 
24 Q. That wasn't because he was handcuffed? 
25 A. No. He wasn't in handcuffs. 
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MR. DELICINO: Okay. No further questions, your Honor. 
THE COURT: Okay. Mr. Lyon? 
MR. LYON: Just one second, your Honor. 
REDIRECT EXAMINATION 
BY MR. LYON: 
Q. Officer Warren, talking specifically about the 
information that you had received from lost prevention in Target 
while — . 
A. Okay. 
Q. -- you're sitting outside waiting for these two 
individuals to exit the store, what sort of conduct was lost 
prevention passing on to you? 
A. . They were basically saying that they were together, they 
split up. They portrayed the one guy was working as a lookout 
because he would come outside and look around, go back inside. 
The other guy was walking around, messing with electronics, the 
backs of them, just really suspicious like they were almost 
paranoid in their attempt to commit a theft. 
Q. Was any information relayed on to you as to whether in 
the course of their staying in the store whether anything had 
happened to a television? 
A. Yes. They indicated -- they were kind of unsure what 
they did, but he had definitely unscrewed something on the back 
of a television or messed with it, something an ordinary customer 
wouldn't do. They thought maybe that he tried to take something 
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off it. 
Q. Do you know specifically which individual had done this? 
A. It was Todd. They indicated Todd. 
Q. When he — did they indicate to you after he had messed 
with the back of the television whether anything unusual happened 
to the television after that? 
A. From what I recall, he disconnected something, or 
something along those lines, and — this is from my recollection. 
Let's see — 
Q. Specifically talking about the picture of the television 
that he had fussed with, was it intact after he had done so? 
A. No, he did something to alter the television to where it 
wasn't -- that really caught then attention. So they thought he 
had perhaps taken something from it. That was kind of what they 
were indicating. 
Q. Based on your training and experience, the information 
that's being relayed to you from lost prevention, is that 
consistent with individuals who are committing theft in the 
store? 
A. Yes, it is. It is consistent. 
MR. LYON: Nothing further. 
THE COURT: Mr. Delicino? 
RECROSS EXAMINATION " 
BY MR. DELICINO: • 
Q. So the bottom line is you're investigating a theft when 
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1 you go there, right? 
2 A. Yes. 
3 Q. You have information from the lost prevention officer 
4 that they had not yet attempted to steal anything, right? 
5 A. We have — 
6 Q. That's a yes or no question. 
7 A. At the time they indicated that they may have stolen 
8 something from the t.v. 
9 Q. They also indicated that they had not yet attempt -- he, 
10 the suspects had not yet attempted to steal anything, right? 
11 A. I believe that once they exited the store, we got 
12 everyone together and had a powwow to discuss what had taken 
13 place. We turned to lost prevention -- this is from my 
14 I recollection -- talked to them, and they says, "Well, they don't 
15 know what they're doing, but -- they didn't take nothing, but 
16 they did something to the t.v.," but they were kind of unsure. 
17 Q. Did you walk into the store and investigate? 
18 A. I didn't, no. 
19 Q. Did you go check out that t.v.? 
20 A. I didn't. 
21 Q. You weren't too concerned about it, right? 
22 A. I didn't go in there, no. I didn't -- I thought they — 
23 it's their property. They would know — 
24 Q. Okay. Did you see other officers go in there and 
25 investigate the t.v.? 
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I don't know if they did or didn't. 
Okay. Again, neither one of these individuals had 
concealed on their persons? 
No. 
They were in electronics when you got the information 
patch, right? The electronics section. 
They were — from what I recall, they were -- yes, they 
there at some point at time, but they were other places 
A lot of the electronics are pretty big? 
Yeah, some of them big, some small. 
But some of them are big, right? 
•Some are, yes. ••-••• . .. 
They weren't carrying anything when they came out, 
No. 
Okay. How long did this — you referred to it as a 
How long did this powwow while you're getting together 
with lost prevention and the other officer take? 
A. 
take. 
Q. " 
Mr. Hodg 
Like I said, I think we spent about 10 minutes, give or 
Okay. So everyone was basically -- Mr. Little and 
son had to stay there while you were sort of dealing with 
this issue about — • 
A. Yeah. I asked him if he'd hang out and, you know, while 
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we dissected this and spoke with lost prevention, you know. 
I usually try to be fair and say, "Hey, I appreciate your 
cooperation. You know, I've got to get their side of the story, 
just like we've got to speak to lost prevention, and then we can 
find out what's going on." Obviously we were called there for a 
reason, and we- need to talk to both parties to see what's going 
on and what kind of incident we have. So I'll usually just. --
the best way is through cooperation. • 
Q. Did you tell him he was free to leave? 
A. Did I tell him he was free to leave? I don't recall 
telling him that. 
Q. Okay. Again, you don't recall whether you took is ID 
from him, right? . . . ^ _ - _ 
A. If I did take his ID, I would most likely — my 
standard practice is to take his ID, either run it over service 
immediately and then immediately give it back, or take it and 
write it down and then do my thing that way and then give it 
back. 
Q. Okay. You don't recall which happened on this occasion? 
A. I don't. That's a standard practice. That's usually 
how I. do it, unless it's on a traffic stop. 
Q. Okay. Is it standard practice to handcuff suspects? 
A. Given the -- it's given the situation; yes, it could be, 
and other times no. It depends on the situation. 
Q. Would this have been a situation where that would be 
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1 standard practice to arrest a suspect who is suspected of 
2 stealing merchandise? 
3 A. Under my -- what I observe, no, I don't feel that it 
4 was, but Officer Peterson was dealing with another suspect. 
5 He may have felt that he was going to run, and he may have done 
6 that, you know, to prevent a fight or flight situation. You 
7 know, you've got to be able to read people's body language. When 
8 you're investigating things, you arrive and you roll the dice and 
9 that's how it turns out. Sometimes people exhibit different 
10 signs that would make you act in different ways under the same 
11 circumstances. 
12 Q. You had no reason to believe that Mr. Little was going 
1 3 t o r u n , r i g h t ? :T "."."'.':.: ,'";:, v-:V-: ' \ • .^ ,... .....-....,•:,.......;•.. 
14 A. No. 
15 Q. If you had had reason to believe he was going to run, 
16 you would have handcuffed him? 
17 A. Potentially, yeah, for my safety. If I was there and --
18 given the circumstances, and he exhibited signs that he was going 
19 to fight or flee from me upon seeing me, yes, I may have taken 
20 him into custody to detain him. 
21 Q. Okay. Yet neither of the individuals had any items that 
22 were stolen merchandise on them, right? 
23 A. Not that I can recall, but I can't see into their pants. 
24 I can't see anywhere under their clothing. 
25 Q. Okay. Ultimately did any of them have stolen 
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DELICINO: Okay. No further questions, your Honor. 
COURT: Mr. Lyon? 
LYON: We have no redirect. 
COURT: Do you mind either 
LYON: Sure. 
COURT: I've still got some 
1 Warren, you're dispatched to the Target 
the south door, correct? 
THE 
._...:_.:_/..:: THE 
WITNESS 
COURT: 
1 contacted dispatch --
THE 
THE 
theft? 
THE 
THE 
THE 
THE 
that type of 
THE 
• THE 
WITNESS 
COURT: 
WITNESS 
COURT: 
WITNESS 
COURT: 
thing? 
WITNESS 
COURT: 
Yes. 
side if I ask 
blank spots. 
store, and you 
some 
Officer 
sat up by 
You were there because lost prevention has 
Yes. 
-- about suspicious 
Yes. 
activity, possible 
They identify two males that are 
Yes. 
And what they look 
Yes, sir. 
like and their 
Then with that information, one o 
individuals exits the south door by you, correct? 
involved? 
clothing, 
f the two 
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' THE WITNESS: Yes. 
THE COURT: Did they say why those individuals split up? 
THE WITNESS: They believed — they said that they 
believed they are working as a team. Frequently you get people 
that come in to commit thefts in — well, Riverdale City is a 
retail city, so they'll come in together, one person —they'll 
come in together, one — they'll split up. One guy will kind of 
walk around the other aisle look as a lookout, so if an employee, 
or someone is coming they can walk around and say, "Hey, someone 
is coming," so they can stop taking packages, the material out of 
the packages or disconnect the t.v.'s or whatever. 
So they had indicated that they had come in together and 
that they believed they were kind of working as a team because 
the one guy kept on walking outside as if he was watching for 
somebody or walking around. 
THE COURT: And that's not Mr. Little, right? 
THE WITNESS: No. 
THE COURT: The one that's doing that? 
THE WITNESS: Yeah. 
THE COURT: Okay. 
THE WITNESS: They came in together and then they left, 
and that's a lot of times, too, after you have these kind of 
thefts, in my experience, is you'll have people commit the theft. 
They'll come in together, they'll commit the theft and then 
they'll leave at different times at different doors. 
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as you are now, clearly identifiable as a police officer? 
THE 
THE 
THE 
THE 
THE 
THE 
THE 
THE 
WITNESS 
COURT: 
WITNESS 
COURT: 
WITNESS 
COURT: 
WITNESS 
COURT: 
: Yes, sir. 
And you approach Mr. Little, correct? 
: Yes. 
You tell him what you're doing? 
: Yeah, I just --
That you're investigating a possible theft? 
: Yes. 
Your memory is that you might have patted -
 :
 : 
at that point? 
THE WITNESS Sometimes as I'm talking to people, 
especially in situations like this, because a lot of times 
're have like box cutters and different things, I'll ask 
their permission 
for 
idn' 
there at 
; just sta 
my safety. 
THE 
THE 
COURT: 
WITNESS 
them 
if I can pat them down just for any weapons 
Okay. 
I can't recall in this situation if I 
t, but if I did, that's how I would ask them. 
THE 
the 
COURT: 
initial 
Okay. Do you recall while you're still 
meeting of him — I'm assuming you both 
nding basically face to face at that point somewhere 
• 
did 
are 
near 
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the south door? 
THE WITNESS: He walked out and started to walk towards 
the middle, so I had to kind of walk behind him and get his 
attention, and then we kind of stood there and talked for a 
minute near like the grass, if you will, if I recall. There's 
like a center median. We talked there for just a second. I was 
like -- and then I talked to him about going over and speaking 
with the other officer and the other parties involved so we could 
get to the bottom of it. 
THE COURT: Okay. Before you went — before you left 
that initial meeting spot, then, did you observe anything in 
terms of weapons or items that Mr. Little was carrying or had 
concealed in a pocket or-a backpack, anything like that? 
THE WITNESS: No. No. 
THE COURT: Okay. So he doesn't appear to have 
anything; is that correct? Is that a fair statement? 
THE WITNESS: Yeah. He doesn't appear to have any 
weapons or -- yeah, anything. 
THE COURT: Okay. Does it -- including any merchandise? 
THE WITNESS: It could be. I don't recall doing a 
thorough search and pulling out his pockets. You know, he could 
have had -- I couldn't see (inaudible) merchandise. 
THE COURT: But you didn't see any bulges in the pockets 
or 
THE WITNESS: Nothing obvious. 
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THE COURT: — backpack, nothing like that? 
THE WITNESS: Yeah. 
THE COURT: At that point had you been informed from 
dispatch, who was dealing with the lost prevention officer, that 
they did not observe Mr. Little steal anything? 
THE WITNESS: You know, I'm not sure if they advised it 
over the air for certain. Once we met over at the north doors, 
they did advise it there that, you know, they didn't actually see 
them conceal anything or steal anything. 
THE COURT: Okay. 
THE WITNESS: But they were acting suspicious. I don't 
know if they had notified prior to that over dispatch, but I 
remember specifically asking them and speaking to ; -•;•;-:•:•-,.'.::• 
THE COURT: You know when you're all together you knew 
of that? 
' THE WITNESS: Yes. 
THE COURT: Okay. Again, going back to the initial 
stop, then, at that point you asked him to accompany you over 
to the north doors, correct? 
THE WITNESS: Yes. 
THE COURT: How far away is that? This is a big box 
store, correct? 
THE WITNESS: Yeah. If you are you familiar with the. 
Target in Riverdale, it's about 100 —; no, probably 200 feet, 
maybe. 
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THE COURT: Okay. The purpose there is to everybody 
meet together to powwow, as you put it? 
THE WITNESS: Yes, and I was assisting in the call, and 
I wanted to get everyone kind of close so Officer Peterson could 
go through each person and investigate the situation. 
THE COURT: When you say investigate, you're still 
investigating a possible theft? 
THE WITNESS: Yes. At that point yeah, we didn't know. 
I mean there's times where we patted people down and different 
things and, you know, they end up pulling it out of their 
underwear. 
THE COURT: But that's not happening here. 
•.;.;'• ;;.:•.;,• THE. WITNESS: No, not here, no. _ ;•; ; ;_•;. ; ._:_. _ \; ._• /_;.•..__". 
THE COURT: At this point all you've got is a suspicious 
activity in the target store, possible theft? 
THE WITNESS: Yes. At that point, yes. 
THE COURT: Then you walk over to the north door, 
correct? 
THE WITNESS: Okay. Uh-huh. 
THE COURT: Who is there? 
THE WITNESS: When I get there initially Peterson is 
there with Mark. 
THE COURT: Okay. 
THE WITNESS: I believe Jones comes in. 
THE COURT: So Officer Peterson and Mark Hodgson, the 
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other suspect? 
THE WITNESS: Yes, I think he had put him in his truck 
at that point upon us arriving. 
THE COURT: So he was in the truck when you came? 
THE WITNESS: Either in the truck or — 
THE COURT: On his way into it? 
THE WITNESS: Yeah. 
THE COURT: Okay. 
THE WITNESS: Sergeant Jones, I want to say, arrived 
sometime after that point. 
THE COURT: Was the lost prevention officer there? 
THE WITNESS: Lost prevention is coming out. They're 
usually a couple .steps .behind, so they're kind of — we're all 
kind of converging about the same time. 
THE COURT: Is Mr. Little's mother there at that point? 
THE WITNESS: You know, I want to say she wasn't there 
at that time. I think they had to actually find her. 
THE COURT: Okay. But the lost prevention officer 
arrives about the same time? 
THE WITNESS: Yeah. 
THE COURT: At that point do you learn from the lost 
prevention officer that they haven't actually seen them take 
anything? 
THE WITNESS: Yes, sometime in that time frame, yes. I 
don't know if I talked to Mr. Little for a second or if I went 
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Okay. Sometime during that 10 minute period 
from lost prevention that they didn't actually see 
/thing? 
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*. Little? 
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Yes. 1 
That's consistent with your own observations 
Yes. 
But Mr. Hodgson is in the truck -- the 
1 vehicle, right? 
THE 
THE 
ct? 
THE 
THE 
WITNESS: 
COURT: 
WITNESS: 
COURT: 
>f that powwow? 
Yes. 
At some point Mr. Hodgson is let go; is that 
Yes, he is. 
Okay. When does that happen, right at the 
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1 THE WITNESS: Yeah, kind of at the end of the conclusion 
2 we're like, "Okay, see you later." 
3 THE COURT: Why is he let go? 
4 THE WITNESS: Why? 
5 THE COURT: Uh-huh. 
6 THE WITNESS: Because we didn't have enough probable 
7 cause or any evidence to believe that they committed a theft. 
8 They were just acting suspiciously. So once we determined that 
9 there had been — no crime had been committed that we knew of, we 
10 had no other choice but to simply release them. 
11 THE COURT: Was Mr. Little released? 
12 THE WITNESS: I believe — yeah, he was free to go, too. 
13 :::.,/ \: THE COURT: Was he told that? I mean was — ." 
14 THE WITNESS: I believe, yeah. I believe he — his 
15 friend walked. I thought he was free to go too, and then it kind 
16 of transitioned to his vehicle, the way he was acting about his 
17 vehicle and different things. We just kind of continued to talk 
18 about it, and then it led to the rest. 
19 THE COURT: And it leads to — was it you who searched 
20 the parking lot for his vehicle? 
21 THE WITNESS: Yeah. 
22 THE COURT: And for what purpose? 
23 THE WITNESS: Well, given that they said that he -- that 
24 Mark had come and gone a couple times, I guess (inaudible) I just 
25 wanted to make sure he didn't take anything out to the vehicle 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
-40-
1 already and put it in the vehicle, you know what I mean? If 
2 he was in a vehicle you could look in and see if there's store 
3 merchandise, so I thought, "Well, I'll just go and see if I can 
4 see his vehicle to confirm his story or disconfirm his story and 
5 see if there's other stolen property. 
6 THE COURT: But he could have walked right to the 
7 vehicle and just left, couldn't he? 
8 ' THE WITNESS: But he said it wasn't there. That's 
9 another thing. 
10 I THE COURT: Okay, but at that point you're not 
11 investigating a theft. 
12 THE WITNESS: No. 
13 THE COURT: Because he's free to go and you've .already 
14 let the other suspect go? 
15 THE WITNESS: Yes. 
16 THE COURT: So it's just your suspicious — you're 
17 suspicious about his answers regarding how he got there. 
18 THE WITNESS: Yes, and just his demeanor altogether. 
19 He's being -- both of them were behaving very erratically. I 
20 mean — 
21 THE COURT: But you let one go. 
22 THE WITNESS: Yes. He — from what I recall, he could 
23 have left, too, but he just was kind of -- you know, I think he 
24 wanted to go and he could have went, but he would have been going 
25 to his vehicle, and for whatever reason he didn't want us to know 
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1 where his vehicle was. 
2 THE COURT: Were you investigating something at that 
3 point? 
4 THE WITNESS: Not necessarily. I — did it make you 
5 wonder why he was behaving the way he was? Yeah, it made me 
6 wonder. But was I -- was he detained? No. I mean I'm always 
7 investigating something. I'm always looking at things in a 
8 bigger picture, but was he — in the sense of was he detained? 
9 No, he wasn't. 
10 THE COURT: Okay. Why does it come up? I mean do you 
11 ask him how we got there? How does that even come -- become 
12 relevant as you're investigating a theft? 
13 -._ THE WITNESS: When we. investigate thefts, I'd say a big 
14 I percentage of the time there's stolen property already in the 
15 vehicle from either the same store or another store. It would be 
16 like -- we'll say -- we'll just use an example, and this is not 
17 this example, but we'll use an example of someone gets caught at 
18 Wal-Mart shoplifting. I'll ask them -- you know, after they 
19 confess, (inaudible) I'll say, "Hey, you know, do you have any 
20 more property in your vehicle," because frequently they go on 
21 stealing sprees. So opposed to having the detectives follow up 
22 on five different thefts, I can solve one theft in one day, all 
23 the thefts in one day by just saying hey -- asking for their 
24 cooperation, and usually they'll say, "Yeah, you know, I was over 
25 at ShopKo," or whatever, and they'll return a bunch of stolen 
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What do you recall your 
she 
.0 be 
the 
conversation 
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of the 
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There 
could 
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fore or 
mother? 
with 
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the moth er was about? 
THE WITNESS 
Mr. Little got there, 
vehicle. 
THE 
THE 
THE 
THE 
THE 
COURT: 
WITNESS 
COURT: 
WITNESS 
COURT: 
: Just, you know, 
and what kind of 
What did she say? 
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why — or how she believes 
vehicle he was driving. 
: She says his truck, and she described his 
Did she come with him, did she say? 
: She met him there, she said. 
Okay. In your experience, would that 
1 consistent with shoplifting? 
they're 
from her 
answers, 
evasive, 
THE 
THE 
WITNESS 
COURT: 
Someone hiding their vehicle or --
No, meeting their 
going to steal from. ...... 
THE 
THE 
THE 
THE 
WITNESS 
COURT: 
WITNESS 
COURT: 
mother at the store 
,. : S : - . - .'•": :. :.-.r..-.'...; . ••.,. 
be 
Not typical, but has it happened? Yes. 
You found --
Not typical. 
But you,found her 
body language --
THE 
THE 
WITNESS 
COURT: 
Yes, I did. 
to be credible, I take 
— because you felt that Mr. Little's 
which were different from his 
hers were credible? 
THE WITNESS 
being dishonest for, 
THE COURT: 
mother's, his were 
Yeah. She was being honest, and he 
I don't know why. 
Okay. That's all I have. Any follow 
was 
up 
it, 
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from you, Mr. Lyon? 
FURTHER REDIRECT EXAMINATION 
BY MR. LYON: 
Q. When you were -- during this powwow and lost prevention 
came out, did you know exactly what had happened to the 
television? 
A. Exactly, no. 
Q. Did the lost prevention know? 
A. I don't think they knew exactly either at the time. 
Q. What you've indicated to the Court is that they didn't 
actually see him take anything. 
A. Yes. 
Q. Did they -- do you know whether they knew for certain 
whether he had taken anything? 
A. I don't think they knew for certain. They may have went 
back in to look at the t.v. As they were following this guy 
around, you know, they're observing him, boom, he does something 
crazy with the t.v. then he continues on his way, so they're just 
continually following this guy. So I don't think they had a 
chance to actually go back and look at the t.v. to see what he 
had done to it. 
Q. Previous to any conversations with -- or excuse me, 
previous to Mr. Hodgson leaving, had you spoken with the 
defendant about how he had arrived at the store? 
A. Previous -- yeah, before Mark left I spoke to Mr. Little 
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about 
these 
BY 
the 
MR. 
Q. 
A. 
Q. 
how did he get here, and that 
different answers. 
MR. LYON: Okay. Nothing 
• THE COURT: Mr. Delicino? 
's when 
further. 
RECROSS EXAMINATION 
DELICINO: 
How far are the south and 
About 200 feet. 
Okay. When you bring Mr. 
-45-
he was giving me all 
north doors apart, 
Little f 
area where Mr. Hodgson is and the other 
bring 
par 
Mr. 
1 was 
; Mr. 
A. 
Q". 
A. 
him all the way to the north 
Yes. 
So you bring him that 200 
No. He had already walked 
king lot. 
Q. 
A. 
Q. 
Okay. So as you bring him 
Probably half way. 
You bring him to the north 
Peterson -- or Officer Peterson 
A. 
Q. 
th 
A. 
Q. 
Li 
Yes. 
doors? 
feet? 
towards 
to --
roughly? 
rom the south doors to 
officer is 
the middle 
doors right where 
is, right? 
And Officer Peterson, it would be 
ere, right? That Mr. Little 
Yeah, he's got a big black 
Okay. Would it be unmista 
ttle was right there? 
— 
canine 
kable to 
unmistakabl 
truck. 
Officer Pe 
, do you 
of the 
e that he 
terson that 
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That 
Yeah, 
Peterson. 
A. 
saw me 
Q. 
going 
A. 
wouldn 
easier 
I don 
• 
Okay. 
on with 
I wou 
-46-
Mr. Little was right there with me? 
right in front of him, right in front of Officer 
't — yeah, if he's paying attention he would have 
So Mr. Little would also be able to see what was 
Mr. Hodgson, right? 
Id assume. I mean yeah, I don't see why he 
't. I mean he's — considering that it's harder -- it's 
to see out of a truck than into a truck, and he was kind 
of over more near the wall. So I mean he could have saw the 
truck, 
• Q . 
handcu 
A. 
i handcu 
Q. 
yeah, I would assume. 
He would likely be able to see if Mr. Little was in. 
ffs? 
No, I 
ffs. 
He'd 
Mr. Hodgson is 
A. 
Q. 
Yeah, 
Okay. 
don't think he would be able to tell if he's in 
likely be able to see if Mr. Little -- or 
in the back of a patrol car? 
he could see that he's in the car. 
So he would have reason to believe that somebody 
got detained as a result of this investigation, right? 
A. 
could 
Q. 
those 
Yeah, 
think th 
Okay. 
south do 
I guess if he would have -- he could form -- he 
at he's being detained, yeah. 
When he -- when Mr. Little initially walks out of 
ors, he walks some distance to the north before you 
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stop him, right? 
A. Yes. 
Q. Okay. You had to walk behind him to get his attention 
is what you testified to, right? 
A. Yes. 
Q. How did you get his attention? 
A. Just like, xvHey, hey, you know, psst." People walk out 
of the store, and sometimes people that are acting suspiciously 
or think that police might be wanting to contact, sometimes 
they'll just walk and then usually are hard of hearing. I'm not 
saying I had to scream at him, but you know, sometimes you'11 
have to actually, "Hey, how are you doing," you know? 
Q. You had to clearly -- and you clearly identified 
yours ex J_ £5 s poiics OniCci. 
A. Yeah. 
Q. You said you'd like to speak with him, right? 
A. Yes. 
Q. Okay. At this point, to your recollection, is 
Mr. Hodgson in the patrol vehicle at this point? 
A. I don't recall where -- what — where he was at at that 
point, no. I don't know. 
MR. DELICINO: Okay. No further questions, your Honor. 
THE COURT: Mr. Lyon? 
MR. LYON: No redirect. 
THE COURT: I've got a few more now. Officer, the — 
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THE 
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powwow, 
right? 
WITNESS 
COURT: 
WITNESS 
COURT: 
WITNESS 
COURT: 
that you leave 
THE WITNESS 
at the conclusion of that 
: Yes. 
And Mr. Hodgson actually 
: Yes. 
By foot? 
: By foot. 
r both suspects 
does leave? 
Okay.- Then at that point — is it at 
to go look for Mr. Little's truck? 
th 
: Yeah, shortly thereafter. I think it 
"You're free to go'7 -- you know, you're 
riend's 
kind of free 
like, "I'm out of here." He's like, "Well, I' 
to hang out until these guys leave so I can get my truck," 
just 
over, 
if yo 
! the p 
truck 
kind of 
THE 
right -
THE 
• THE 
THE 
THE 
THE 
THE 
hangs around, and then — 
COURT: 
WITNESS 
COURT: 
WITNESS 
COURT: 
WITNESS 
COURT: 
to 
ve 
so 
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are 
at 
was 
go. 
got 
he 
But at that point the theft investigation is 
Yes. 
-- because Mr. Little is 
Uh-huh. 
And Mr. Hodgson actually 
Yeah. 
free to go. 
did leave? 
Now I wanted to clarify this. I wasn' 
u said this or not, but did you say that 
araphernalia in the truck and brought Mr. 
, that he was handcuffed at that point? 
t sure 
once you noticed 
Little to his 
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THE WITNESS: I believe we searched — I want to say 
I -- I want to say that he had consent to search the car as well, 
but we — he wasn't handcuffed until after we — 
THE COURT: Well, yeah, but I meant that he was 
handcuffed at the truck. 
THE WITNESS: Yeah, at the truck. He started — 
Sergeant Jones had brought him over to the truck. I think we had 
seen the items in plain view. 
THE COURT: So he hadn't been handcuffed before that,-is 
my point. 
THE WITNESS: No. No, he was not handcuffed before 
that. 
"•- -. :^ THE COURT: Is that your best-recollection, that's the 
first time he's handcuffed is after the incident at the truck? 
THE WITNESS: Yeah, after the narcotics are found. 
THE COURT: Okay. I don't have any other questions. 
Mr. Lyon, Mr. Delicino? Okay. Thank you, Officer. You can step 
down. 
MR. DELICINO: Your Honor, if we can instruct the 
witness not to speak to the other potential witnesses until the 
conclusion of this hearing. 
THE COURT: Any objection to that, Mr. Lyon? 
MR. LYON: No. 
THE COURT: Okay. Officer Warren, don't speak about 
this incident to the other potential witnesses, okay? Okay. 
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Thank you, Officer. 
MR. LYON: The State has no further witnesses. 
THE COURT: No further witnesses? Okay. Mr. Delicino? 
MR. DELICINO: Your Honor, I have some witnesses, but 
at this point if the State doesn't have any further witnesses, 
I would suggest to you that the State hasn't met its burden. 
The burden lies with the State in this case. If that's the only 
testimony, the testimony which is that, "I don't know if he was 
placed in handcuffs, I don't know if he was placed in the patrol 
car," the fact that they do this investigation for 10 minutes at 
least without any suspicion of criminal activity, basically, 
without any suspicion that there was a theft, I don't think that 
there is a basis to detain Mr. Little for that period of time. ._.',.. 
You know, patting him down, I don't even think that 
there's reasonable suspicion to pat him down. Anything that > 
comes as a result of that -- what I would term as illegal 
detention I think should be subject to suppression. I think 
the State has the burden to show in this particular instance 
that this was a lawful search, and that evidence was lawfully 
acquired, and I don't think they can do that with just the one 
witness that's been -- that's testified so far. 
THE COURT: Okay. Mr. Lyon? 
MR. LYON: These are all things I think we should 
probably be briefing rather than just shooting from the hip today 
trying to take down everything that he's raising. As far as --
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1 and I guess that's my position. I would rather respond to this 
2 written rather than orally today. 
3 THE COURT: What about that, Mr. Delicino? Would that 
4 work? 
5 MR. DELICINO: Your Honor, I just don't think they've 
6 met their burden in this case. I mean I think they've put on 
7 equivocal testimony. I think it should be incumbent on them --
8 I mean I'm prepared to call the other two officers as witnesses 
9 today so that we're not even going to get to this question of 
10 briefing yet, but I don't even think that what we've established 
11 so far is enough to justify the detention — the continued 
12 detention of Mr. Little. 
1 3 .:.'..;..,-.:•.: _ T H E C O U R T : W e l l , t o m e t h e p r o b l e m p a r t w a s t h e t h e f t 
14 investigation is over, and then there's a search for Mr. Little's 
15 vehicle. That to me is the problematic part. There doesn't seem 
16 to be any — there's not any crime at that point that's being 
17 investigated. 
18 MR. LYON: You're looking at me like you want me to 
19 respond. 
20 THE COURT: I would. I mean I'm wondering if you see it 
21 differently. That's how I took the officer's testimony is that 
22 the theft investigation was over. That had been resolved. They 
23 had had their powwow. Both were free to leave, but Mr. Little 
24 and his mother gave inconsistent testimony about -- or statements 
25 about how he got there, and so they're looking for that, but 
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1 they're not looking for a theft at that point. He was quite 
2 clear at that. 
3 MR. LYON: Your Honor — and I guess the State's 
4 response to that is if what the defendant voluntarily does as far 
5 as engaging with the officers, they don't need any reasonable 
6 suspicion or probable cause. 
7 They cut them both loose." One guy decides to take off. 
8 The defendant decides that he's not going to take off because 
9 he's given equivocal statements as to how he got there. He can't-
10 just go walk over to his truck now and hop in it because he's 
11 told the officers that -- I mean I guess he's given evasive 
12 responses as to how he actually got there. 
13 •..._.•'-..' So I'm assuming that the defendant was reticent to go 
14 over to his truck and get into — get in his car and leave by 
15 that mode, but if they continue to speak with the defendant and 
16 he voluntarily continues to talk with them, I don't see a problem 
17 with that. 
18 THE COURT: What about them searching for his truck? 
19 Any problem with that? 
20 MR. LYON: I see no problem with that. They're — the 
21 testimony that we heard from Officer Warren was Peterson and he 
22 were looking for the car in the parking lot. The defendant 
23 wasn't present with them while they're searching for that truck. 
24 So he's up -- he's off somewhere else while they're looking for 
25 the truck. It's only later that he says that Jones comes over 
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1 with the defendant to the truck. 
2 THE COURT: Okay. 
3 MR. DELICINO: Your Honor, my response to that would 
4 be that we still have encouraged the detain of the initial 
5 detention. Whether there's subsequent activity, the bottom line 
6 is that Mr. Little wouldn't have been there had it not been for 
7 this lengthy detention. 
8 So we have a 10 minute — at least a 10 minute detention 
9 investigating what's supposed to be suspected criminal activity 
10 I of shoplifting. They come out of it -- these two individuals. 
11 The officer testified he received information from dispatch that 
12 these two individuals had not yet attempted to steal anything. 
13 "..:.• :. They come out of — respectively come out of the store, 
14 I don't have anything on them. They're patted down, they don't 
15 have anything visible or tangible. I think that alone right 
16 there, the investigation should be over. There's no reason to 
17 extend the investigation. There's no reasonable suspicion of 
18 criminal activity -- of ongoing criminal activity that's required 
19 under the Terry doctrine to justify continued detention. Now the 
20 whole --
21 THE COURT: And you're saying from that they get the 
22 inconsistent statements which leads them to that. 
23 MR. DELICINO: Precisely. I mean there was no basis for 
24 them to — the inconsistent statements, I think basically that 
25 comes from the defendant's mother. The officer just said that he 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
-54-
1 didn't recall getting statements from the mother regarding 
2 whether Mr. Little had driven to the store until about 10 minutes 
3 into this detention. So I don't see how you can purge the taint 
4 in this case from the initial detention. 
5 The whole issue of whether this television had been 
6 manipulated or something, that's simply a red herring. They 
7 didn't ever try and investigate that. Nobody went into the 
8 store. They didn't have any information from lost prevention. 
9 They didn't ask lost prevention to go back in. You know, I just 
10 don't think that can justify the detention either. 
11 THE COURT: Okay. So what do you want to do at this 
12 point? The State's rested, right, with evidence they're going to 
13 show. Do you want to call any officers?: ^':::,:..[..::,;:[; •;..._l\/:'.-.:^:''..:iS\.,-J\.i 
14 I MR. DELICINO: Well, if your Honor — at this point your 
15 position is that the State has met its burden at this point, I'd 
16 call the officers. 
17 THE COURT: Okay. It's a close call for me at this 
18 point, so I -- I don't know how else to state it. I think 
19 they've met enough that we better go forward.* 
20 MR. DELICINO: Okay. I'd call the officers then. 
21 THE COURT: Okay. 
22 (Counsel confer with one another) 
23 MR. DELICINO: If we can have Peterson. Thank you. • 
24 COURT CLERK: You do solemnly swear the testimony you 
25 shall give in this case now before this Court shall be the truth, 
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THE 
MR. 
MR. 
MR. 
MR. 
THE 
MR. 
qua. 
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questioning. 
the need 
MR. 
THE 
MR. 
WITNESS: I do. 
DELICINO: Your Honor, as a preliminary matter, 
2rmission to lead with this witness, given that 
in this 
COURT: 
LYON: 
COURT: 
case. 
Okay. Any objection to that? 
I do object. This is direct examination 
I guess you can treat him as an 
DELICINO: Your Honor, I guess — 
LYON: Under the circumstances --
DELICINO: — if the testimony — 
LYON: 
COURT: 
LYON: 
Lify as 
COURT: 
—-it wouldn't qualify for that .-J 
Huh? 
adverse 
--—-
yrr: 
-55-
if I 
it's 
I guess I don't see under what circumstances 
a hostile witness. 
I guess we'll see. Go ahead and 
DELICINO: We will. 
COURT: We'll see where it goes. Object 
DELICINO: Sure. 
BRANDON PETERSON 
having been first duly sworn, 
testifies as follows: 
start the 
if you feel 
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DIRECT EXAMINATION 
BY MR. DELICINO: 
Q. Can you state and spell your name for the record? 
A. It's Brandon Peterson, B-r-a-n-d-o-n, P-e-t-e-r-s-o-n. 
Q. Officer Peterson, how are you employed? 
A. A police officer with Riverdale City. 
Q. How long have you been in that capacity? 
A. Six years. 
Q. Okay. Do you recall an incident about a year ago -- or 
excuse me, December -- on December 29th, 2007 investigation into 
Mr. Little? 
A. Yes, sir. 
Q. Okay. What were your duties in that investigation? _: ;v 
A. To respond to Target and investigate the complaint. 
Q. Okay. How did you receive the complaint? 
A. I received the complaint through dispatch. I was 
dispatched to Target'in reference to a possible theft in 
progress. 
Q. About what time did you receive the dispatch 
notification? 
A. If I can refer to my report.-
Q. Sure. No problem. Would that help you refresh your 
recollection? 
A. Yes. 
Q. Sure. 
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1 A. At 18:56 hours. 
2 Q. Okay. Once you received the information from dispatch, 
3 did you proceed to the Target store? 
4 A. Yes, sir. 
5 Q. Okay. How long did it take you to get to the Target 
6 store? 
7 A. I cannot recall, sir. 
8 Q. Okay. Do you recall testifying at a preliminary hearing 
9 in this matter? 
10 A. Yes. 
11 Q. Do you recall testifying that it took about five 
12 minutes? 
13 A. I don't recall saying that, but that would probably be 
14. I about accurate, approximately five minutes. 
15 Q. Does that sound about ball park, then? 
16 A. Approximately. 
17 Q. So you arrived -- well, is it fair to say that you 
18 arrived at the store at about 7 p.m., given the time of the 
19 dispatch? 
2 0 A. Given the five minutes approximately, yes. 
21 Q. Okay. How long do you -- or when you arrive there, what 
22 I information do you receive? 
23 A. I receive that both individuals were still inside the 
24 store. I contacted the complainant, Jose Leon. It was a lost 
25 prevention officer for the business. Contacted him on my cell 
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phone, and he kept me informed as to where the individuals were 
and what they were doing. 
Q. Okay. At some point in that conversation does Mr. Leon 
inform you that the suspects had not attempted to steal any 
merchandise? 
A. Yes, sir. 
Q. Okay. So this is before the suspects had exited — is 
this before the suspects had exited the store? 
A. Yes, it was. 
Q. Okay. About how long do you recall waiting for the 
suspects to exit the store? 
A. I don't recall. It seemed to me it was approximately 10 
m i n u t e s , m a y b e . .:;,:„v.: ..;.:..,. ;.',_i';.,;:,.;: ...i"-;:;^ ..,.; ~:-'I.--:.J, ::. •.,.'•:'.- : , 7 ::- :: ' ; \ • 
Q. Okay. Do you recall testifying at the preliminary 
hearing that they -- that you initiated contact with them 
sometime between 7:05 and 7:10? 
A. I don't recall that, but that would probably be about 
accurate. 
Q. Okay. So that is a fair estimate of the time that they 
exited the store? ~ 
A. Fair, yeah. 
Q. Okay. Now where were you positioned when the suspects 
exited the doors? 
A. I was parked at the north doors. 
Q. Okay. Were you accompanied with another -- by another 
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for this investigation? • •• 
Yes, sir, Officer Warren. 
Okay. Where was he positioned? 
South doors. 
Okay. What is the approximate distance between the 
north doors at the Target store and the south doors at the Target 
store? 
A. 
Q. 
does one 
manning? 
A. 
Q. 
A. 
Q. 
Approximately 50, 75 yards. 
Okay. So when you're positioned at that point, you --
of the suspects exit the door that you're sort of 
Yes. 
Okay. What do you do? •_-
1 stop him and detain him, question him. 
Okay. Did you at that time place him into question --
1 place him in handcuffs? 
A. 
Q. 
did you 
A. 
Q. 
Yes, sir. 
Okay. Did you continue the questioning in handcuffs, or 
move the scene of the questioning? 
I placed him in my patrol vehicle. 
Okay. Did you then enter the patrol vehicle and ask 
i Mr. — and who is this individual that we're referring to? 
A. 
1 Q. 
your pat 
Mark Hodgson. 
So then did you interview Mr. Hodgson while you were in 
rol car? 
. . . : : 
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A. Yes, sir. 
Q. Was that so that you could investigate the suspicious 
activity that you had received information about? 
A. Yes, sir. 
Q. Okay. About how long did you talk to Mr. Hodgson in the 
patrol car? 
A. If I can refer to my — 
Q. Sure, no problem. 
A. I (inaudible) in here. Approximately 5 to 10 minutes. 
Q. Okay. While you're at the north end, and is your 
patrol — excuse me, let me back up. Is your patrol car right 
outside the north end, then? 
A. Yes. 
Q. Okay. So when somebody exits the doors in relation to 
the doors is your patrol car straight ahead? 
A. No, not directly, not to block the path if somebody was 
going to walk out, no. It was offset, but if anybody were to 
walk out the doors they would no doubt see my vehicle. 
Q. Okay. You were in -- how were you dressed? 
A. In a police uniform. 
Q. Okay. Did you have a firearm? 
A. Yes. 
Q. Okay. The officer that you were with, do you recall if 
he was dressed in police officer uniform? 
A. Yes. 
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Q. Do you recall if he had a firearm? 
A. Yes. 
Q. Okay. Did you ever initiate contact -when Mr. Little 
walked out of the doors? 
A. No, sir. 
Q. Who did that? 
A. Officer Warren. 
Q. Okay. Were you able from your vantage point to see 
Officer Warren initiate contact? 
A. Yes. 
Q. Okay. Can you tell me what happened from your vantage 
point? 
A.- I seen him make contact. I wasn't really focused on 
him. I was more focused on what I was doing. 
Q. Okay. Did you see if he patted down Mr. Little? 
A. I -- not that I can recall. 
Q. Okay. You couldn't — you don't recall seeing anything 
A. Right, I wasn't, you know, paying attention. 
Q. Did you pat down Mr. Hodgson? 
A. I don't recall. I don't think I documented it in my 
vehicle. I don't recall — 
Q. Is it — 
A. -- or in my report. I'm sorry. 
Q. Sure. Is it protocol to pat somebody down before you 
put them in your patrol vehicle? 
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A. Sometimes. 
Q. Okay. 
A. Sometimes. Not necessarily all the time. 
Q. Okay. From your vantage point, did you see Officer 
Warren asking questions of Mr. Little, or at least engaging in 
what — some interaction? 
A. Yes, he was making contact with Todd Little, so yeah, he 
would be questioning him about what was going on. . 
Q. Okay. Did he bring you -- did he bring Mr. Little to 
the area right outside of your patrol car? 
A. Yes, sir. 
Q. Okay. So your vantage point would have been'pretty good 
at that point? _ _ _• 
A. Sure. 
Q. Okay. Did — from your recollection, did -- was he in 
handcuffs? • 
A. Not that I can recall. I don't recall. 
Q. But you don't recall at that point if he was in 
handcuffs or not? 
A. No. 
Q. Okay. Do you recall if he was placed in the patrol car? 
A. He may have been. I car/1 recall. 
Q. Okay. How long did you talk to these two individuals 
before Sergeant Jones arrived? 
A. I didn't talk to Mr. Little. I just spoke with 
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1 Mr. Hodgson. Approximately 10 minutes is what I would — 
2 Q. Okay. So you didn't get any statements from Mr. Little 
3 during this investigation at this point? 
4 A. At this point, no, I didn't talk to him. 
5 Q. Okay. When was the first time or juncture when you got 
6 a statement from Mr. Little? 
7 A. I believe it was when we located his vehicle, and 
8 found items in his vehicle is when — m o r e or less when my 
9 conversations really started with him. 
10 Q. Okay. So how long was the investigation while you were 
11 investigating suspicious activity at the store before -- well, 
12 let me withdraw that question. How long were you investigating 
13 this criminal --suspicious criminal activity while Mr. Hodgson 
14 I was in ths n3trol csr? 
15 A. With Mr. Hodgson was 5 to 10 minutes, and then he was 
16 released. 
17 Q. Okay. In that entire time of 5 to 10 minutes, was 
18 Mr. Little being questioned by Officer Warren? 
19 A. I didn't document that in my report. 
20 Q. Do you recall? 
21 A. I don't. 
22 I Q. Okay. At any rate — 
23 A. He was still on scene. 
24 Q. Okay. The two individuals were right outside of your 
25 patrol car, right? 
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A. Right. 
Q. Okay. After the 5 or 10 minutes that you spent with 
Mr. Hodgson in the patrol car, did you then continue the 
investigation? 
A. Yeah. Well, Mr. Hodgson.was released. Sergeant Jones 
was speaking with I believe Mr. Little's motherland then what 
exactly Mr. Little was doing or what was going on with him, I 
can't recall. 
Q. So you don't recall who was talking to him at that 
point, if anybody? 
A. No, I can't. 
Q. Okay. I may have asked this, but I'm trying to clarify 
some times.here. Essentially your testimony is that you 
contacted the suspects at about 7:05 to 7:10, right -- roughly? 
A. Roughly. 
Q. Okay. Do you recall, based on the reports that you've 
reviewed, what time Sergeant Jones arrived? 
A. From what I gather from my situation, it was 
approximately 10 minutes is what I can remember. 
Q. Okay. During the time between the time that you and 
Officer Warren stopped the suspects and the time that Officer 
Jones finally arrives, what were you doing? Were you 
investigating at that time? 
A. Yes. 
Q. Okay. For that entire period you were investigating the 
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1 suspicious activity? 
2 A. Approximately, yes. 
3 Q. Okay. Did you have an opportunity to speak to 
4 Mr. Little's mother? 
5 A. I'm sure I had the opportunity. I don't recall if I 
6 did. 
7 Q. Do you recall Officer Warren speaking to Ms. Little 
8 before Sergeant Jones got there? 
9 A. I don't recall that he — know if he had talked to her 
10 I or not. 
11 Q. Okay. But you're all in a pretty close area here --
12 A. Sure. 
13 • Q. -- while this investigation goes on, right? ;• „ 
14 A. Sure. 
15 Q. Okay. Were you close enough to see if someone had left 
16 I or if someone was coming to the scene? 
17 A. Right. 
18 . Q. Okay. So you're close enough to know when Sergeant 
19 Jones arrives, right? 
20 A. Right. 
21 Q. Okay. Now did you go into the store and investigate at 
22 all? 
23 A. I. d o n ' t be l i eve so . 
24 Q. Okay. Do you recall if Officer Warren went into the 
25 store and investigated? 
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1 A. I don't recall. Sergeant Jones may have. 
2 Q. Okay. Sergeant Jones is the last to arrive, right? 
3 A. Yes. 
4 Q. Okay. But he may have at some point as far as you 
5 recall? 
6 A. Right. 
7. MR. DELICINO: Okay. No further questions, your Honor. 
8 THE COURT: Mr. Lyon? 
9 CROSS EXAMINATION 
10 BY MR. LYON: 
11 Q. Officer Peterson, you responded to the Riverdale Target 
12 sometime around 7? 
1 3 A . Y e s . .••-.--••-:.:.:. : :/,,%:..;.::.::::::. "• j . ^ , , ~:-:  :;._.:_• ':,_•,,"'-.:.•:; •- , ': .^:.::-::;':. 
14 Q. You said it took you about five minutes to get there, 
15 right? 
16 A. Yes. 
17 Q. When you get there, you don't immediately go into the 
18 store? 
19 A. No. 
20 Q. You're waiting outside in your patrol vehicle? 
21 A. Yes. 
22 Q. At that point in time you're hearing information come to 
23 you via dispatch and the lost prevention agents there? 
24 A. Yes, sir. 
25 I Q. Would you say that this -- how long exactly would you 
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say that you were waiting out there? 
A. 
Q. 
of the 
A. 
Q. 
A. 
Q. 
one of 
A. 
Q. 
Approximately 10 minutes. 
While you're waiting there, you received a description 
individuals that you were looking for? . 
Yes, sir. 
You were at the north doors and Warren is at the south? 
Yes, sir. 
Do you see an individual that matches the description of 
the individuals? 
Yes. 
He's later stopped by you and identified as Mr. Mark 
Hodgson? 
A. 
1 Q* 
Y e s . •.:..-. ,•.,_;,;:, ;'.-i^  :;:.;.:.,.;_:^ ,/,:„j:-l_:v:,..:_...._.:^ ,i . _ ^ u ; ^ _ . . . ::^^:i.^,^.:_.iii^ 
At that point in time you put him in handcuffs, and he 
is at some point in time placed in the back of your patrol car? 
A. 
Q. 
inside 
A. 
Q. 
Yes, sir. 
You questioned him with regards to what had happened 
the store? 
Yes, sir. 
Specifically talking about the conduct within the store, 
you had received information from lost prevention that they were 
acting 
A. 
Q. 
suspicious? 
Yes, sir. 
That they were coming -- they had come to the store 
together, but had kind of split up? 
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A. Yes, sir. 
Q. One of the individuals had gone in and outside of the 
store repeatedly? 
A. Yes, sir. 
Q. Specifically also that the defendant had gone into the 
electronics section, messed with one of the televisions? 
A. Yes, sir. 
Q. After he had messed with one of the televisions that the 
screen became scrabbled? 
A. Yes, sir. 
Q. The -- was the information that you were receiving 
regarding the conduct of these two defendant -- these two 
individuals were participating in, was it consistent with • 
individuals that might be shoplifting? 
A. Yes, sir. 
Q. You had also received information that the lost 
prevention agent hadn't seen them conceal -- or I guess attempt 
to conceal any merchandise? 
A. Yes, sir. 
Q. But you didn't know whether the — as far as you know 
the lost prevention, you didn't know whether they had actually 
taken any merchandise from the store? 
A. Right. 
Q. It's still possible that they could have, even though 
they — the lost prevention didn't see them take it, right? 
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A. Correct. 
Q. Now when you go out -- when you have a conversation with 
Mr. Hodgson and I guess the defendant — at one point in time you 
guys are all together; is that correct? 
A. Yes. 
Q. At a certain point in time you determine that there's 
not enough reasonable suspicion to hold Mr. Hodgson and he is 
released? 
A. Correct. 
Q. Okay. He was -- at that same point in time the 
defendant was also free to leave, wasn't he? 
A. I believe so, yeah. 
Q. Okay. Based — and Mr. 'Hodgson does in fact leave, _...^,.._.-:_ 
right 
A. Yes, he leaves. 
Q. The defendant chooses not to leave, correct? 
A. Correct. 
Q. Was it.-- it was at this point in time that you had 
received information from Jones that the defendant -- the 
defendant's mother had said that he had driven there, but the 
defendant had -- well, excuse me. You had — at this point in 
time you had already received information from the defendant's 
mother that he had driven; is that correct? 
A. Correct. 
Q. The — do you know whether the defendant had indicated 
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1 whether he had driven there or how he had arrived at the store? 
2 A. I don't recall if he had told. I don't recall how I 
3 received that information, but that he had driven there separate 
4 from his mother. - . 
5 Q. Okay. At that point in time the -- you and Warren are 
6 out looking for the vehicle that's been described to you by the 
7 defendant's mother? 
8 A. Yes, sir. 
9 Q. The defendant is back with Sergeant Jones? 
10 A. ' I believe so, yes. 
11 Q. Okay. At one point in time you find the vehicle that 
12 match -- seems to match the description? 
13 A. Yes, sir. .^•-^:::;,-::."'-r__,.:.:;.,_-L.--_*•.- [j/rL'ljJ:'.:-. -.-' •^^...•^.:,:,r^\..'^.-
14 Q. You pull out your flashlight and you're just looking 
15 inside from the outside of the vehicle? 
16 A. Correct. 
17 Q. You don't actually enter into the vehicle? 
18 A. No, sir. 
19 Q. While you're standing outside the vehicle with your 
20 flashlight, you observe drug paraphernalia initially? 
21 A. Yes, sir. 
22 Q. Specifically you see a pipe which seems to be consistent 
23 with marijuana use? 
24 A. Yes, sir. 
25 Q. Is that based :— that's based upon your training and 
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experience? 
A. Yes, sir. 
Q. While you're also standing there, do you see a baggie of 
marijuana? 
A. Yes, sir. 
Q. Based upon your training and experience, just from the 
observation point that you're standing, you see that? 
A. Yes, sir. 
Q. You notify Jones about that, right? -
A. Right. 
Q. At one point in time the defendant comes over with 
Sergeant Jones? 
,-._• A. Yes, sir.
 ::_ ;„-: : _;•_._ -. ..:.••....... ./ •/__..;..:..':.;.;•, 
Q. At that point in time the defendant isn't handcuffed, is 
he? 
A. I don't believe so. 
Q. The vehicle is searched? 
A. Yes, sir. 
Q. You got access to the vehicle how? 
A. I believe I just asked Mr. Little for the keys. 
Q. Okay. So you get inside the vehicle and you do a more 
thorough search of the vehicle? 
A. Yes, sir. 
Q. You find other contraband as well? 
A. Yes, sir. 
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Q. It's at that point the time the defendant is placed into 
handcuffs? 
A. Yes, sir. 
Q. He's arrested for this offense? 
A. Yes, sir. 
MR. LYON: Nothing further. 
THE COURT: Mr. Delicino? 
REDIRECT EXAMINATION 
BY MR. DELICINO: 
Q. Is it protocol to place a suspect into handcuffs while 
you're investigating? 
A. It's officer discretion. 
Q. What would that discretion depend on? 
A. It would depend on how the subject was acting, what the 
reasonable suspicion was of the crime. There's several factors 
that --
Q. Was there a reason why Mr. Hodgson was placed in 
handcuffs? 
A. I can almost be positive there was a reason. I didn't 
document the reason, but --
Q. Is it protocol to place a suspect in a patrol car while 
an investigation goes on? 
A. Yeah, we do that all the time. 
Q. Routinely? 
A. Yeah. 
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Q. Okay. Is it possible that that's what happened with 
Mr. Little, that he was placed in the patrol car? 
A. Yeah, it's possible. 
Q. Okay, while the investigation was going on, I'm asking. 
A. Sure. 
Q. Okay. Is it possible that he was also placed in 
handcuffs while the investigation was going on? 
A. It's possible. 
MR. DELICINO: Okay. No further questions, your Honor. 
THE COURT: Mr. Lyon? 
MR. LYON: No redirect. 
THE COURT: I just have one question, Officer Peterson. 
I wasn't clear how the mother ends up coming and — coming to be 
known to you officers. How does she enter the scene? 
THE WITNESS: She, from what I recall with Sergeant 
Jones' contact with her, she was on scene already. She had said 
that — and Mr. Hodgson had told me this as well, that they had 
come to Target to help her carry some shelves, and that in return 
for them helping her carry the shelves, she was going to -- she 
was going to buy — or put gas in Mr. Little's truck. 
THE COURT: Okay. How is she located, then? I mean — 
THE WITNESS: I believe by Sergeant Jones. I don't 
recall if she -- I think she may have come out with Mr. Hodgson. 
I'm not quite sure. Sergeant Jones may have also entered into 
the store and located her, one of the two. I'm not sure. 
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Mr. 
THE 
Hodgson, 
THE 
THE 
THE 
COURT: Okay. But you actually 
right? 
WITNESS: Yes. 
COURT: Was the mother with her 
WITNESS: I believe — if I can 
• - 7 4 -
confront 
at that time? 
refer to my report. 
THE COURT: Sure. 
THE WITNESS: Yes, she exits with Mr. Hodgson. 
THE COURT: Okay. So she's there really the entire 
time. When you put Mr. -- is it•Hodgson? I'm not sure how to 
•THE WITNESS: Hodgson. I think so, yeah. 
THE COURT: When you put him in the patrol car, where 
does she go? Where does the mother go? 
THE WITNESS: I think she goes back in the store, and 
that's what I said, I think Sergeant Jones when he arrives, he 
goes back in the store. 
THE COURT: And kind of retrieves her and brings her 
back out? 
THE WITNESS: Correct. 
THE COURT: Okay. Any follow up from either side? 
MR. LYON: No. 
MR. DELICINO: No, your Honor. 
THE COURT: Okay. Thank you, Officer. 
THE WITNESS: Thank you, sir. 
THE COURT: Other witnesses, Mr. Delicino? 
MR. DELICINO: Yes. 
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1 COURT CLERK: Do you solemnly swear that the testimony 
2 you shall give in this case now before the Court shall be the 
3 truth, the whole truth, and nothing but the truth, so help you 
4 God? 
5 THE WITNESS: Yes. 
6 CURTIS JONES 
7 having been first duly sworn, 
8 testifies as follows:. 
9 DIRECT EXAMINATION 
10 BY MR. DELICINO: 
11 Q. Please state and spell your name for the record, please? 
12 A. State and spell it? 
13 Q. State and spell your name for the record. ._ 
14 A. Curtis Jones, C-u-r-t-i-s, J-o-n-e-s. 
15 Q. Mr. Jones, how are you employed? 
16 A. By Riverdale City Police Department. 
17 Q. Okay. What position do you hold with Riverdale City 
18 Police? 
19 A. Sergeant in the patrol division. 
2 0 Q. Okay. How long have you been employed by Riverdale? 
21 A. About six years. 
22 Q. Okay. Is that the extent of your experience as a peace 
23 officer?. 
24 A. I worked for the sheriffrs department for about three 
25 I years prior to that. 
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1 Q. Okay. I'm going to direct your attention to December 
2 29th, 2007. Was there an occasion where you were dispatched to a 
3 possible crime scene, or at least report of suspicious activity? -
4 A. I responded on one, yes. 
5 Q. Okay. About what time did you respond? 
6 A. According to my report, about 19:30 hours. 
7 Q. Okay. Where did you respond to? 
8 A. To Target in Riverdale. 
9 Q. What was the basis for the dispatch? 
10 A. Suspicious activity and possible theft inside of Target. 
11 Q. Okay. Were you given some information regarding the 
12 suspects before you arrived? 
13 A. I was listening to the other officers as I — I wasn't 
14 I dispatched as an officer to the scene. 
15 Q. Okay. 
16 A. So I was listening to them over the radio talk about 
17 some of the information. 
18 Q. Were you requested to the scene after some time -- after 
19 they had been there for some time? 
20 A. I wasn't requested to respond, no. I just responded 
21 over. 
22 Q. Okay. Did you just do this on your own volition, your 
23 own inclination? 
24 A. When I heard the off -- actually, I was busy with other . 
25 calls, but when I heard the officers talking about more than one 
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person involved inside of the store, they were watching opposite 
doors and stuff, I decided to go over there when I finished some 
other stuff to help out, just in case something happened. 
Q. Okay. When you arrived, did you receive some 
information from the officers that were on scene? 
A. Yeah. 
0. Okay. What was that information? 
A. That there was a -- there was two males they had made 
contact with, and they said there was another female that was 
possibly associated with the two males that may be involved with 
something. 
Q. Okay. When you arrived were those officers speaking to 
the suspects at that time? _.-.!.-..:-- _:..-•.'.•'..._.-- '"...'.r,.-Ur!„. -.-.-'•'. .-....„..- .^:..,.__^  _..^. .,-, 
A. I believe so. 
Q. Okay. Where were those suspects and officers located 
respectively? 
A. I couldn't tell you which one was where, to be honest. 
I believe -- I don't know if they were both at the end of each 
doors. I know initially when I responded they were waiting at 
opposite doors. 
Q. They were waiting at opposite doors -- when you say 
opposite doors, does that mean one --
A. There's a north and a south door. 
Q. Sure. Does that mean that one suspect was at the north 
end of the doors with an officer? 
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22 
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A. 
Q. 
I can't tell you for sure. 
Okay. But it was clear to you that the suspects 
two separate sides? 
A. From the information I had heard that's what I 
understood. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
was what 
Q. 
Okay. 
I didn't see them at that point. 
When you arrived what was the situation? 
When I arrived? 
Yeah. 
They told me there was another female inside, so 
my attention was focused on. 
-78-
were on 
that 
Okay. When you arrived, what was the location of the 
other officers and the suspects? 
A. I don't know what their location exactly was, which 
was where or who they were with. 
Q. 
suspects 
A. 
informat. 
Q. 
uniform? 
A. 
Q. 
firearm? 
Okay. When you arrived were they speaking with the 
? 
To my knowledge, because they were obtaining 
ion, correct. 
Okay. When you arrived, were you wearing a police 
Yes. 
Did you as part of that police uniform have a --
one 
two 
carry a 
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A. Yes. 
Q. Okay. You initially respond. What do you do when --
after you -- do you get a debriefing from these officers, or 
some information from these officers to then continue an 
investigation, or how does that work? 
A. Well, we would only do a de-briefing after something 
happened. 
Q. Maybe that's not the right choice of words. Do you talk 
to these officers to get information about what's happening on 
scene? 
A. They told me via the radio that there was another female 
who was possibly involved and gave me a description. I don't 
know if they obtained that information from someone at the store 
or what. 
Q. Okay. Do you do a follow up and get information as soon 
as you arrive from either of the officers, or do you just walk 
straight in looking for this particular woman? 
A. I just walk straight in looking for her. 
Q. Okay. So then you make contact with this woman that's 
later identified as Mr. Little's mother, right? 
A. Ellen Little, yes. 
Q. Okay. At that time she gives you some information about 
how she arrived at the store and how Mr. Little may have arrived 
at the store, right? 
A. Yes. 
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Q. Were you given any information about any of her 
statements before you arrived? 
A. What do you mean information about her statements? 
Q. That she had made statements, that she hadn't made 
statements? 
A. To my knowledge, she hadn't made any statements to 
anyone. They said there's a female who's involved they hadn't 
contacted yet. They wanted to find out what her involvement was. 
Q. Okay. In your report you indicate that at about 19:30 
hours you responded to Target. What time did you arrive to 
Target, or is that the same time? 
A. I can only say at about 19:30 hours is when I was there. 
Q. Okay. How long did it take you to make contact with 
Ms. Little? ..--.. 
A. Just walked right in the store, and she was walking out 
of the bathroom area, so she was walking away from me. 
Q. Okay. Now did you bring her back to where everyone else 
was to talk to her, or did you talk to her in the store? 
A. I talked to her outside the -- I believe it was the 
north doors. 
Q. Okay. 
A. Because as I seen her come out of the bathroom, they 
said they were suspicious of people tampering with stuff in the 
store or stealing stuff, so I turned to an employee before I made 
contact with her and said, "Would you check the women's bathroom 
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and make sure there's not any property or anything in there." 
Q. Okay. And then — 
A. Then I made contact with her right at the doors. 
Q. Did you escort her outside, or what did you do? 
A. I believe we just walked out the door together, and 
that's right where we started talking right at the door. 
Q. Okay. At that time were the officers still talking to 
the suspects, as far as you can remember? 
A. Yes. Suspect, I believe there was just one person at 
that end of the building. Mr. Little was there. 
Q. And then the other suspect was at the other end of the 
building, is that — 
A. I never saw the other suspect .------•--• <-— " --•-----•- .•.i.._^ -^..-.-:-. .--...-i.... 
Q. Okay. 
A. So if he was at the other end of the building, I don't 
know. ' 
Q. But when you write in your report that upon arrival you 
were made aware they were speaking with two males, I assume — 
it's two males suspected to be involved. I'm assuming when you 
say "they were speaking with," you're referring to the two 
officers involved, right? 
A. Correct. 
Q. So when you arrive, the two officers involved were 
speaking with the two male suspects, right? 
A. I — like you said, I can only assume. It wouldn't make 
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sense for them t o be speaking with o the r people . 
Q. Okay. I mean t h a t ' s what you r e c a l l from your r e p o r t , 
r i g h t ? 
A. Cor rec t . , 
Q. Okay. When you write these reports, you try and be as 
precise as possible and try and recall things correctly, right? 
A. Sure. 
Q. Okay. You prepared this report while this was still 
fresh in your mind? 
A. Sure. 
MR. DELICINO: Okay. If I can have just a moment, your 
Honor. 
Q. BY MR. DELICINO: .Now at some point did you walk back 
over to where Officer Peterson was after you exited the store and 
speak with Ms. Little? 
A. Yes. 
Q. Okay. At that time officer -- was Officer Peterson 
speaking with Mr. Little? 
A. Yes, they were standing on the sidewalk by the — 
Q. Okay. At that time did you then begin to ask Mr. Little 
questions as well? 
A. Yes, because some of the information I had gathered from 
his mother. 
Q. Okay. What time frame do you think that conversation 
took place with Mr. Little? If you arrived at the scene at 17 — 
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me — 19:30, what time do you think — well, let 
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was the first car in the parking lot in the 
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walking 
most. 
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take Ms. 
store. She unlocked the trunk and everything, 
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Little 
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A. I didn't escort her. I asked her if that was okay, and 
she said, ''Sure, let's walk over there." 
Q. Okay. So you went with her? 
A. Yeah. 
Q. Or the two of you went and proceeded to where she was 
parked? 
A. Correct. 
Q. Okay. You asked for her consent to search her vehicle, 
right? Or to at least look for merchandise that may have been 
stolen? 
A. Correct. 
Q. Okay. You actually do look in the vehicle, right? You 
actually search it? 
A. Just look. No, I didn't search. 
Q. You didn't search it? 
A. No. 
Q. Okay. But you look in the vehicle, right? 
A. Yeah. 
Q. You even look in the trunk, right? 
A. Yeah. 
Q. Did you find anything suspicious? 
A. Just the bookshelves she bought. Nothing other 
suspicious that I noted, no. 
Q. Okay. Knowing that — was there any indication that 
there was stolen merchandise that she was responsible for in that 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
-85-
vehicle? 
A. That the mother was? 
Q. Yeah. 
A. No. 
Q. Any indication that there was stolen merchandise on her 
person? 
A. No. 
Q. Okay. So you — after conducting this sort of look-
through of her vehicle, or at least looking into the vehicle and 
looking into the trunk, you walk back over to where Mr. Little 
and Officer Peterson are, right? 
A. Uh-huh. 
Q, Okay. About what time does that conversation -- the....,.; 
next conversation between you and the defendant, Mr. Little, take 
place? " 
A. Five minutes. 
Q. Five minutes from your arrival? 
A. Uh-huh. 
Q. So approximately 19:35? 
A. Yes. 
Q. Give or take? 
A.. I'm only guessing, yes. 
MR. DELICINO: Okay. Thank you. No further questions. 
THE COURT: Okay. Mr. Lyon? 
/// 
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CROSS EXAMINATION 
BY MR. LYON: 
Q. Okay. Sergeant Jones, you came on the scene just 
to assist Peterson and Warren because they were both holding 
suspects in this case; is that right? 
A. Correct. 
Q. You indicated when you arrived they were already 
speaking with the individuals. You had gone in -- then you 
then went inside looking for a third individual? 
A. Correct. 
Q. Was that information passed onto you via dispatch there 
might be a third individual? 
A. No, via the radio from Peterson and Warren. 
Q. Okay. You then made contact with Ellen Little, who is 
the defendant's mother. You -- did you explain the situation 
that you had -- that you were investigating a possible theft? 
A. Very briefly, because this is a consensual encounter 
with this lady. I have no idea what her involvement is. I 
didn't have the prior knowledge the other officers did, so 
correct, I walked up to her, said, "Hey, ma'am, I'm investigating 
a theft. I'd like to know what your involvement is, if any." 
Q. You indicated that her son was a suspect in that, right? 
A. Yeah. 
Q. She allows you to look inside' her vehicle the -- her 
vehicle, and specifically her trunk, but you don't find anything 
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in the vehicle. You then come back to where Warren and Peterson 
are at that point in time; is that right? 
A. Yes. 
Q. After — this is after you had looked inside 
Ms. Little's vehicle and didn't see anything of interest? 
A. Yes. 
Q. At that point in time there was only Mr. Little, the 
defendant. There was no Mr. Hodgson; is that right? 
A. No. 
Q. Okay. At that point in time you had already -- at this 
point you had spoken with the defendant's mother, and she had 
indicated that she was there to buy some bookshelves? 
A. -Yes. .,._,.: ;•-....;.,. .^.'::\..,^ 1:,:;,.. :;.'.„,.;, "v-..^r-::::^-,... _: _:i.::.-:;..^ : 
Q. You have to give an audible. 
A. I was waiting for you to finish, I'm sorry. 
Q. Okay. Sorry, that was the end of the question. 
A. Okay, yes. 
Q. Okay. She had brought her son, the defendant, to help 
her load those bookshelves? 
A. He was meeting her there is what she had told me. 
Q. Okay. She indicated that he had driven his vehicle 
there? 
A. Correct. And he said he couldn't load them in his 
vehicle because he had too many things in it. 
Q. Okay. So when you went over and spoke with the 
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defendant, you asked him how he had gotten there? 
A. . Correct. Well, and if I might add with the other 
information the mother told me about the defendant. 
Q. What other information are you referring to? 
A. Well, I asked -- when I referred to her that, you know, 
her son was there and we were there on a theft complaint, she 
mentioned to me that it doesn't surprise her at all, that you 
know, her son may be involved with theft because trouble is his 
middle name. 
Q. Okay. So you went over and you asked the defendant 
where his truck was? 
A. Yes. 
Q. He indicated that he didn't drive there?
 :~-
A. Yeah, he said his girlfriend brought him to the store. 
Q. About this point in time did you relay information on to 
Warren and Peterson about a description of the vehicle that had 
been driven there? 
A. Yeah. As I confronted the defendant, I said to the 
other two -- obviously because now I'm more suspicious not 
knowing what they have discovered when mom's telling me he might 
be involved in theft, it doesn't surprise her if he was. He 
tells me he didn't drive, she tells me he did, so I turned to 
the other two officers and said, "Go look for this white Toyota 
pickup. Maybe there's something in this vehicle." 
Q. Okay. Do you have a con -- you have a conversation with 
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1 the defendant while you're standing there? 
2 A. Yes. 
3 Q. How would you describe the conversation? 
4 A. Brief and he was very evasive. 
5 Q. Okay. What -- the defendant was — was the defendant 
6 watching Peterson and Warren as they were looking through the 
7 parking lot? 
8 A. Very intently. As this time of night at Target this 
9 time of year it wasn't a busy time. Target is not a real busy 
10 store late in the evenings anyways, so there was few vehicles in 
11 the parking lot. So it wasn't hard for them to notice this 
12 vehicle. 
13 Q. Did you receive information over the radio that the two 
14 other officers had located the vehicle? 
15 A. Yes. 
16 Q. Specifically, one of the officers had indicated to you 
17 that he had observed contraband inside of the vehicle? 
18 A. Yes, via the radio which I wear an earpiece. 
19 Q. Okay. So what you're saying is the defendant wouldn't 
20 have been able to hear whatever communications was going on that 
21 I you were listening to? 
22 A. Correct. 
23 I Q. At a certain point in time the -- you walk over with the 
24 defendant to the vehicle; is that right? 
25 A. Yes, because is — he was so intently watching them, 
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then when he seen them locate the vehicle he said to me, "Can we 
go over there with them?" I said, "Sure," so we walked over 
there together. 
Q. Okay. At this point in time the defendant is not in 
handcuffs, is he? 
A. No. 
Q. When you go over to the vehicle while you're having --
while you're going over to the vehicle you already know at this 
point in time that they had discovered contraband in the vehicle? 
A. Yes. 
Q. Did you -- you asked the defendant some questions 
whether he had contraband in the vehicle? 
A. Stolen property and/or contraband.. -. 
Q. Okay. Did you ask him specifically whether he had any 
drugs in the vehicle? 
A. Yes. 
Q. What was his response? 
A. He waited a moment. I asked him if he had stolen 
property, and he quickly stated no. Then when I asked him about 
the drugs or paraphernalia, he kind of paused for a moment, like 
I have seen through training and experience, someone who is 
trying to think of an answer. It was an unusual pause for a 
question like this. 
Q. He never did answer that question, did he? 
A. Not while we were walking, no. 
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Q. Okay. When you get over to the vehicle is his truck 
eventually searched? 
A. Well, prior to getting to the vehicle I asked him again, 
xrIs there something illegal in your vehicle?" He said to me, 
"Yes, there is a pipe and some marijuana." 
Q. Okay. Is there in fact drugs and drug paraphernalia 
inside of his vehicle later discovered? 
A. Yes. 
Q. After the discovery of the drugs inside his vehicle, 
that's when he's actually placed into handcuffs? 
A. Correct. 
MR. LYON: I've got nothing further. 
•'-.
 :
 THE COURT: Okay. Mr. Delicino? — - - - r --*•' :• 
REDIRECT EXAMINATION 
BY MR. DELICINO: 
Q. So if I can clarify something, after you got conflicting 
stories from the defendant and his mother about how he arrived 
and whether he had a vehicle there, it was at that point that you 
told the other officers to go.look for the vehicle? 
A. Yes. 
Q. Okay. Up to that point they had not gone to look for 
the vehicle, right? 
A. I don't think they had any knowledge that he had driven 
a vehicle there. 
Q. Okay. This — when you told the officers this, this 
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occurred after you had spoken — after you had located 
Ms. Little, right? After you had spoken with her? 
A. Yes. 
Q. After you. had looked in her vehicle? 
A. Yes. 
Q. After you had come back and then talked to Mr. Little? 
A. Yes. 
Q. Okay. So the time frame we're talking about, initially 
on direct examination you indicated that you think that that — 
your conversation with Mr. Little started at about 19:35. This 
directive or request of the other officers, then, would have had 
to have taken place after that? 
A. .. Very shortly after, yes.. .; .;.:•.';:*'r ' \ y •'.:,.— :-&. : : J-.T:; " '."'" 
MR. DELICINO: Okay. No further questions, your Honor. 
THE COURT: Thank you. Mr. Lyon? 
MR. LYON: Nothing further. 
THE COURT: Okay. Thank you, Sergeant. You can step 
down. 
THE WITNESS: Thank you. 
THE COURT: Other witnesses or evidence from your 
standpoint, Mr. Delicino? 
MR. DELICINO: Your Honor, I have two additional 
witnesses that hopefully will be somewhat brief. 
THE COURT: Okay. 
COURT CLERK: You do solemnly swear that the testimony 
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which you shall give in this case now before this Court shall be 
the truth, the whole truth, and nothing but the truth, so help 
you God? 
THE WITNESS: I do. 
MARK HODGSON 
having been first duly sworn, 
testifies as follows: 
DIRECT EXAMINATION 
BY MR. DELICINO: 
Q. Would you state and spell your name for the record, 
please? 
A. Mark Hodgson. 
Q . S p e l l i t , p l e a s e . ..'.••."......••.- ".:.:-.„•.__..:.,, ,.........„,,:_• ,. ..; _-..:.-:...:. 
A. M-a-r-k, H-o-d-g-s-o-n. 
Q. Okay. I take it the G is silent? 
A. Yeah. 
Q. Okay. We've been having trouble with that. Let me take 
you back to December 29th, 2007. Did you have an occasion to be 
in the Target store with Mr. Little? 
A. Yes. 
Q. Okay. At some point did you leave that store? 
A. Did I leave? Yeah. 
Q. Did you leave the Target store? 
A. Yes. 
Q. Okay. What happened when you left the Target store? 
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A. I got put in handcuffs. 
Q. Okay. Did an officer approach? If you could sort of 
give me some --
A. He didn't really say much, he just threw me in a 
handcuffs and walked — he walked me over to the car, grabbed 
me by my arms, put my arms behind my back, walked over to the 
front of the car, asked me who is was, asked me if I had 
identification. I told him yes, it's in my pocket. At that 
time he threw me in handcuffs. 
Q. Okay. Did he search your person at all? 
A. Yeah, he patted me down. . 
Q. Okay. Was this before or after he put you in handcuffs? 
A. During. Like he was patting me down with one hand like 
this, and he was still patting me down, then he grabbed my ID. 
Q. Okay. How long did it take him from that point that you 
were placed in handcuffs to be placed in a patrol car? 
A. Pretty much immediately. 
Q. Okay. Tell me what happened after you were placed in 
the patrol car? 
A. Came in and -- he came -- I asked him why I was in 
handcuffs, and he told me — like he says, "You already know --
like" — he was kind of acting like --pretty much belittled me, 
told me how much I wasn't like letting him on, like I already 
knew why I was there. He -- I was playing stupid, and just told 
me how much I was not -- like sorrv. I -- he had told me that --
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he didn't tell me really much of anything when I asked him. 
Q. Okay. Did he ask you a number of questions about what 
you were doing in the Target? 
A. Yeah. He told — I told him that we were there to help 
Mr. Little's mom carry shelves out to her car because she's 
elderly, and he just told me I was full of shit and all that. 
Then when he got out to verify with his mom, I suppose, he said 
that he was -- who is going to get the deal here, me or my buddy. 
He's basically saying, -"If you tell us what's really going on 
here," but when I told him what was really going on he told me I 
was lying. 
Q. Okay. When you're in the patrol car, can you see 
Mr. Little and where he is? ~; • L./___!. _.^L;l.i_^ •^..•i/i:_;.-;...i_:lL__:_^„i:.lL^.l,. 
A. Yeah, he was across the parking --like I was sitting 
where the doors open, and he was there parked up right next to 
the doors, and he was right across where I -- when I came out 
I turned to his mom and I told him -- they're throwing him in 
handcuffs and I got thrown in handcuffs, and he was over there 
pretty much the whole time. I really --
Q. Okay. So when you see Mr. Little, does he have 
handcuffs on when you exit the store? 
A. Yeah, they were putting them on. His hands were behind 
his head, and he was pulling them behind his back. 
Q. Okay. Do you see the officer that's with Mr. Little 
take him anywhere? 
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A. I didn't. By that time I was too overwhelmed with what 
was going on with the officer threw me in handcuffs. Like he was 
being put in handcuffs, and then the next time I can recall that 
he was — that I remember, he was standing in front of my car in 
handcuffs -- the car that I — the truck that was I inside of. 
Q. Okay. Let's back up, then, and we'll get back to that. 
How long does the officer that's with you ask questions of you 
while you're in the car? 
A. Maybe 10 minutes. 
Q. Okay. Then does he leave the car at some point and 
leave you in the car? 
A. In the handcuffs, yes. 
Q. Okay. Where does he go? Where does the officer go once 
he leaves the patrol car that you're in? 
A. He went to go verify my story with his mom, or to --
when he came back he said that he was playing -- that he was 
the one that was going to get the deal, or something like that, 
pretty much telling me I was --
Q. What was -- as far as you can recall, what was the 
duration that you were in the patrol vehicle for? 
A. Probably about 15, 20 minutes. 
Q. Okay. Now you just mentioned that --
A. In the car? 
Q. Yes. 
A. It was about 10 -- 15, 20 minutes at least, but I was — 
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he was -- I sat in the car with where he got out close to that. 
I bet the whole -- from time to end was probably 20 to 30 
minutes. 
Q. Okay. Now you referred to — . 
A. From the time I got out of handcuffs. 
Q. You referred to Mr. Little being outside of our 
patrol -- the patrol car you were in? 
A. Yeah, in front. 
Q. About how long did that take until he was there? From 
the time that you walk out of the store until the time that he's 
outside of your patrol car that you're sitting in. 
A. About 10 — 10 to 15 minutes. 
Q. Okay. When he's in front of the patrol car, about howT._ 
far from your patrol car that you're sitting in -- I shouldn't 
refer to your patrol car, but the patrol car you're sitting in, 
about how far away is Mr. Little? 
A. About 10, 15 feet in front. 
Q. Okay. At that point do you see any handcuffs on 
Mr. Little? 
A. Yes. 
Q. Now did you have anything blocking your view of 
Mr. Little at that point? 
A. No. 
Q. Okay. Was it clear to you that he had handcuffs on? 
A. Yeah. 
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Q. Did he have them behind his back? 
A. Uh-huh. 
Q. Now at some point you're told that you can leave the --
or you're taken out of the patrol vehicle, right? 
A. Yes. 
Q. Okay. Is it your testimony, then, that that period of 
time from the time that you went into the patrol car to the time 
that you left the patrol car was approximately 20 minutes? 
A. It was about 20 minutes, 20 to 30 minutes. It was 
pretty — it all went pretty fast like paced, but it took 
forever, like --
Q. Sure. 
A. -- for not knowing what I was doing — why I was in _ __; 
there. 
Q. Okay. Now were you at some told that you could leave? 
A. Yeah. 
Q. Okay. Did — 
A. As soon as they let me out of -- like he came over, let 
me out of handcuffs, out of the back of his car, and then he 
said, "You can go." I walked over to his mom's car and — 
Q. Okay. When the officer told you you could go, did any 
of the officers tell Mr. Little that he could leave? 
A. I wasn't paying attention at the time. 
Q. Okay. 
A. Like I just walked around the back and left. 
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1 through the store looking for his mom? 
2 A. Looking — yeah. 
3 Q. Okay. 
4 A. We were looking for his mom, because that's who we went 
5 there to help. 
6 Q. Sure. Okay. So when you actually go outside to the — 
7 outside the store, the officer — your testimony is that he 
8 immediately puts you into handcuffs? 
9 A. He didn't even ask me a question. He put me in 
10 I handcuffs. 
11 Q. Okay. 
12 A. His mom was right behind me at that time. 
13 Q. Okay. Now this i s — -:; -—'- '...^ -^  -":...'-.•..._-.'_.—..,.._l~:.'.,.--._'_ .._. 
14 I A. Because I helped --
15 Q. This is after you had already loaded — 
16 A. The shelves. 
17 Q. -•- the shelves? 
18 A. Yes. 
19 Q. Okay. When you go back into the store to --
20 A. Tell Todd that I helped his mom. 
21 Q. Okay. You actually find him, right? 
22 A. No. 
23 Q. You don't? 
24 A. I found — he was on the phone when I seen him. He was 
25 in an argument with his girlfriend, and he walked right by me, 
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and I pointed at his mom because I had seen him walking down --
from the get go -- okay. I went out and helped his mom, like 
I — 
Q. Well, I mean let's just talk from right there. We don't 
need to go through all of that. I'm just saying when you go back 
into the store, you talk -- you're saying you see Mr. Little and 
he's on the.phone. 
A. And I — 
Q. You point to his mom? 
A. I pointed at his mom, like -- and he just — he was --
he went straight out the store. I met his mom, but she cut it 
halfway, and I went to the back of the store. I found him in the 
far corner of the store, and he was on the phone. 
When I turned to go -- I turned and walked -- followed 
him out the — because he noticed me, but he was in a fight with 
his mom -- or fighting on the phone. He's walking by his mom. 
He's cutting down the middle of the store, because I went to the 
back, he went to the middle to cut across, okay? 
I was walking by. I said, "There's Todd." She followed 
me out towards the door. As soon as I got out the door I like 
turned and I was like, "They're arresting him right there," and I 
got thrown in handcuffs. 
Q. Okay. You guys go out the same doors? 
A. Who, me and Todd or me and his mom? 
Q. No, you and Todd. 
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1 A. Me and Todd, I followed him out the same — like he was 
2 about maybe 60 feet in front of me because I -- his mom — I was 
3 waiting for his mom. His mom is maybe two feet behind me. 
4 . Q. Okay. That's where I'm asking. He actually goes out 
5 the same door that you go out of, right? 
6 A. No, I went out the same door that he went out of. 
7 Q. Okay. So if I'm understanding this correctly, 
8 Mr. Little goes out the doors, and then you follow him 
9 thereafter, and his mom is somewhere close — 
10 A. Right behind me. 
11 Q. Okay. So when you go outside, you're immediately put 
12 into handcuffs? 
13 . .• A. Immediately. . '..-.:_ ..:.  , . ._.„;!.'..._...1L'.._'•...___:_'...'.'.T.--..." „'..!-.--';, - 1 " : . 
14 Q. Okay. You were put into the back of the truck. Now 
15 where is Mr. Little at this point in time when you're being put 
16 I in handcuffs? 
17 A. There's a road that goes in front of the store, and then 
18 it goes into parking lots. He was on the other side of the road 
19 that goes in front of the store, just like to the right of me. 
20 You walk out the door, here's the road that goes in front. He 
21 was on the other side of that road standing right there getting 
22 put in handcuffs. I like kind of -- as soon as I walked out I 
23 took a step and I like froze -- I was like, "They're arresting 
24 him right there," and I got told — thrown in handcuffs, all 
25 J that, searched in front of the car. 
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Q. Okay. So what you're telling me is from where you were 
standing, he was — when you were first stopped and placed into 
handcuffs, before you get put into the car he's already being put 
into handcuffs? 
A. Yes. 
Q. Okay. 
A. There was only one stop. You said first stop. There 
was only one stop. 
Q. That's what I'm saying. When the officer first stops 
and talks to you, that's what I'm talking about. Okay. Now when 
you — you're placed in the back of the patrol vehicle. This is 
a truck, right? 
A. Canine unit i..:i\J ..:....._.!!_ ;__.-.._'.._„::._::.:..__. ^ _:_!_. _;u^ L_LiJ:U_J_.-. 
Q. You're placed in the portion where, I guess, prisoners 
are put in for transportation, right? 
A. And all of his belongings. 
Q. Okay. What direction is the vehicle facing? 
A. Right at the door, like here's --
Q. North or south; do you know? The Target in Riverdale --
A. It's facing south. It's facing south. 
Q. — faces east. 
A. It was facing south. The doors faced east. I was 
facing -- . ' 
Q. The doors face east. 
A. The doors face east. I was sitting in the car facing 
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1 south, facing towards Salt Lake City. 
2 Q. Okay. If you were standing in front of Target and 
3 you're looking at that door, is the patrol vehicle to the left 
4 or the right of the doors? 
5 A. To the left. He's on the north — the patrol vehicle is 
6 on the north side of the doors, but it's facing south. 
7 Q. Okay. So when you come out of -- what you're seeing 
8 when you come out of the doors, you see the back end of the 
9 vehicle? 
10 A. No, you see the front end of the vehicle. When you come 
11 out -- when I come out of the doors — I come out of the doors, 
12 he's sitting right here facing the doors, okay? 
13 Q. Okay. •<• _ 
14 A. Todd is right over here. 
15 Q. So the hood of his vehicle -- I mean he's facing — 
16 I A. Yeah. If he was to push the gas, he would hit the 
17 people coming out the doors. 
18 Q. Okay. I'm with you now. Mr. Little was placed at the 
19 back of that vehicle while he was being questioned? 
20 A. No, in the front. 
21 Q. Okay. So if he was already in handcuffs from a distance 
22 i that he walked him over in handcuffs --
23 A. I don't know how he got him over there. I was too busy 
24 trying to convince this dude I wasn't lying. 
25 Q. Okay. I mean you indicated that this is a pretty 
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overwhelming situation? 
A. Yeah, it was a joke. 
Q. Okay. So I guess it's a fair statement to say there are 
some details you remember, some of the details you don't? 
A. There may be, yes. 
Q. You give your story to Officer Peterson? 
A. I don't know his name. 
Q. Okay. You give your story to one of the individuals, 
and you're placed in the back of the vehicle. They're out 
talking with Mr. Little and his mother, right? 
A. His mom didn't get questioned until — I don't know. 
I could see that they were out there. I don't know who they 
were —• what they were talking to them about, but he got out of 
the car and came -- the cop that questioned me got out of the car 
and said, "It looks like your buddy is going to be the one to get 
the deal." It's like what deal? We weren't doing nothing. 
Q. Okay. It sounds like this is kind of overwhelming, and 
you were not paying entirely close attention to everything that's 
going on out there; is that a fair statement? 
A. To everything that's going on out there? I know that 
Todd is standing in front of that car in handcuffs, as I was in 
the back of the car in handcuffs. 
Q. Okay. When the officer comes to you and he says 
that you are free to leave and takes you out of the car and 
unhandcuffed you, right? Says you're free to go? 
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car and walked in 
and the other two cops were standing and 
to his mom's car, and then I left 
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happened? 
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vThey're 
COURT: 
WITNESS 
COURT: 
WITNESS 
COURT: 
WITNESS 
putting him in handcuffs right there." At 
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: Yeah. Yeah. I verbally said that to her. 
So she's that close? 
: Yeah. And I — 
Then what does she say? Does she respond to 
: I don't know. I had the cop saying, "Put. 
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your hands behind your back," throwing me in handcuffs by — 
THE COURT: Before she can even respond? 
THE WITNESS: Yeah, before I can even (inaudible). 
THE COURT: But is she right there to observe you being 
handcuffed? 
THE WITNESS: Yes. Yes. 
THE COURT: From her vantage point, as far as you know, 
she could see Mr. Little being handcuffed? 
THE WITNESS: Yes. It always — if she — the only 
thing that would obstruct her from seeing Mr. Little would be me 
standing there, and all she had to do is go like that. 
THE COURT: Okay. But she was right behind you? 
;'_ ..__;/; THE WITNESS: Right behind me, meaning — •_•;_•
 :\___>:;.'; " 
THE COURT: She's not being — she's not with an officer 
or anything at that point — 
THE WITNESS: No, no, no. 
THE COURT: — she leaves the car — or I mean the 
store? 
THE WITNESS: No. That's --
THE COURT: She's with you? 
THE WITNESS: Yeah, the first time we even knew the cops 
were even there was right when me and her — I froze and turned 
to her and was like, "They're arresting him right there," and 
then she had to have seen me thrown in handcuffs because she 
was -- here's the door, here's her -- like here's the door, 
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ves 
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in the 
ke --
in the 
Yeah, 
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REDIRECT EXAMINATION 
if Ms. Little is available to testify in 
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1 this matter? 
2 A. No, she has passed. < 
3 Q. Can you clarify? 
4 A. She's deceased. 
5 MR. DELICINO: Okay. Thank you. 
6 THE COURT: Okay. Since this incident she has passed 
7 away, right, Mr. Hodgson? 
8 THE WITNESS: Yes. 
9 THE COURT: Okay. Anything further, Mr. Delicino? 
10 1 MR. DELICINO: Not of this witness, your Honor. 
11 THE COURT: Mr. Lyon? 
12 MR. LYON: No. 
13 :•..... THE COURT: Okay. Thank you, Mr. Hodgson. You can step 
14 down. Other witnesses? 
15 MR. DELICINO: Your Honor, I'd call Mr. Little to the 
16 stand. 
17 THE COURT: Okay. Mr. Little? . 
18 COURT CLERK: You do solemnly swear that the testimony 
19 which you shall give in this case now before this Court shall be 
20 the truth, the whole truth, and nothing but the truth, so help 
21 I you God? 
22 | THE WITNESS: I do.. 
23 '* TODD LITTLE 
24 having been first duly sworn, 
25 testifies as follows: 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
BY MR. 
Q. 
A. 
Q. 
• 
DIRECT EXAMINATION 
DELICINO: 
Will 
Todd 
you state and 
Little, T-o-d-
-Ul-
spell your name for the record? 
-d, L-i-t-t-1-e. 
All right. Mr. Little, do you recall 
February 2 9th 
A. 
Q. 
day? 
1 A-
Q. 
A. 
did'n' t 
Q. 
A. 
was on 
Q. 
Yes. 
Okay 
Yes. 
an incident on 
of -- we've heard a lot of discussion about today? 
Were you at 
Who were you there 
Initially I showed 
really 
Okay 
Yeah 
my --
When 
any time in the Target store that 
with? 
up with Mark Hodgson, and then I 
talk to my mom the whole time it 
At some point do you exit the r 
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1 Q. Okay. Tell me what happens as soon as you exit the 
2 store? 
3 A. Well, I was fighting with my girlfriend on my phone and 
4 I hear, "Whoo," and I turn around and there's a cop car behind 
5 me. I just proceeded to walk because I was — didn't -- I was 
6 fighting with my girlfriend and didn't want to really deal with 
7 that, or I didn't know if he was trying to get me out of the road 
8 or what it was. So I kept — 
9 Q. So was it — at that point was it your intention to just 
10 I keep walking? 
11 A. Yeah. . 
12 Q. Okay. Why didn't you just keep walking? What happened? 
13 A. He got out of his car and told me that, "Police officer, 
14 stop," and then at that point in time I stopped and he told me to 
15 get off my phone, and that he wanted to talk to me about 
16 I shoplifting. 
17 Q. Okay. Did he do anything -- did he pat you down or 
18 anything like that? 
19 A. Well, he told me to put my phone in my pocket initially, 
20 and then he asked if I had any stolen property on me or if I had 
21 any weapons or anything like that, and I told him no, I didn't 
22 have any stolen property or any weapons on me. Then he asked if 
23 he could search me, and I said, "Sure. I didn't steal anything, 
24 so yeah, go right ahead and search me." Which then he had me — 
25 Q. When you say search you, does that mean that he patted 
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you down, or did he actually feel into your pockets? 
A. No, he had me out — like here's the cop car. I'm 
standing right on like the fender of it on the passenger side. 
He had me put my hands up and spread my legs where — which --
and then he like handcuffed me, and then he started patting me 
down while he was doing -- like doing that. Took all my stuff 
out of my pockets, put it on his car, and then --
Q. Okay. Did he handcuff you in the front or the back? 
A. By my back. 
Q. Okay. So your hands were behind your back? 
A. Yes. 
Q. About how long after you exited the store was it until 
your hands were handcuffed behind him? -•- - • - ~~— —--,- - - - ----•——— 
A. I'd say 5 minutes, tops, 10 minutes. 
Q. So it doesn't happen immediately he asks you some 
questions and pats you down before he puts you in handcuffs? 
A. As he's doing it I hear him talk on his radio saying 
that, "Is this the suspect," or something, you know. I'm like --
he tells me that he's detaining me for questioning, and then 
he's putting me in handcuffs, that I'm not under arrest. He's 
detaining me and putting me in handcuffs for his safety --
Q. Just slow down. So what was his statement to you for 
the reason why he put you in handcuffs? 
A. His safety. 
Q. Okay. Does he tell you whether he's arresting you or 
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1 detaining you? 
2 A. He tells me he's detaining me. • 
3 Q. Okay. Does he say that — does he give a reason why 
4 he's detaining you? 
5 A. Questioning. 
6 Q. Okay. 
7 A. I guess about something that I stole, and I told him I 
8 didn't steal anything. 
9 Q. What happens next? 
10 A. He puts me in his patrol car and — 
11 Q. Okay. Let's stop there. How long does it take between 
12 the time that you go into handcuffs and the time that he puts' you 
13 into his patrol car?. ._.:..,_;.'_ ._._.__ ;l, j l ...•.".  i.; 1:..__' '_••'.:'^ LJ„. !!:____ ^ JL^J:^:: 1.1: 
14 I A. Pretty much like simultan -- I mean he puts me in cuffs, 
15 puts me in his car, tells me, "We're going over here to talk to 
16 these people," and then he drives over there and takes me out 
17 and — 
18 Q. Okay. So he puts you in the back of a patrol car and he 
19 drives over to where the other patrol car is? Is that --
20 A. Yeah, the other end of the store. Like I was on this 
21 end, and then we drove — 
22 Q. When you say this end, are you referring to the south 
23 end? 
24 A. The south end. 
25 Q. Okay. 
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A. When he was searching me and stuff it was probably — it 
was in between the north and south end, I mean so it's probably 
like directly — like here's the (inaudible). I mean like you 
said, it's a box store, so I was probably like directly almost 
in the middle of the store when he stopped me, and then — 
Q. Now is that — are you in the middle of the store 
because you're walking away from the store out of the south 
doors? 
A. Yeah. 
Q. Okay. So he stops you to ask you questions and then 
subsequently handcuffs you, and when he does that you're in 
between the two doors? There's two sets of doors on the north 
and south? — _ .__.../ _ ' \ -
A. Yes. 
Q. Okay. Does he then escort you back to the patrol car? 
A. Which one? 
Q. To the patrol car that you eventually get in? 
A. Yeah, he takes me, opens the door and I get in, and --
Q. Okay. Does he ask you questions while you're in the 
patrol car? 
A. I think he states or tells me that there are -- you 
know, something about shoplifting and stealing, and I was 
pretty -- I was already, you know, a little upset anyways already 
because me and my girlfriend were fighting, and then — and so 
he -- that's why he told me he was putting me in handcuffs 
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because he said my behavior was erratic and whatever. He tells 
me we're going over here to find out what's going on with Mark 
and my mom, and so then we go over there and he takes me out, and 
then --
Q. Okay. How long does that process take? How long is it 
before — from the time that you exit the store and have contact 
initiated by the officer until the time that he transports you 
over to where Mark and the other officer are? 
A. Ten minutes. 
Q. Okay. Then does he have you exit the patrol car when 
you go to this other area where the other individuals are? 
A. Yeah. He gets me out and the first guy, Officer Warren 
or whatever, he doesn't really talk to me anymore. Then it's 
just the Officer Peterson guy. 
Q. So then Peterson essentially questions you at that 
point? 
A. If you want to call it that. 
Q. Okay. He asks you questions about --
A. He didn't ask me anything. He told me what I was doing. 
Q. Okay. Then what transpires next? 
A. I told him that I hadn't stolen anything, because the 
first guy told me that I -- something about a t.v. in the store. 
I said -- you know, I had my coat on. I said, "Does it look like 
I have a t.v. on me?" I'm like, "Come on, now. I didn't steal 
anything, so you guys are harassing me on my — you searched me. 
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I don't have nothing stolen on me, so say, 'Sorry about the 
inconvenience, you have a nice day,'" which I would understand 
that. You know, they weren't -- they — he was telling me that I 
didn't have the right to breathe in his city because he knew what 
I was doing. I said, "Okay, what am I doing?" You know, I 
wasn't doing anything. 
Q. Are you present nearby when the officers -- well, let me 
back up. Where is Mark while this is transpiring, as far as you 
can tell? 
A. From what the other officer said that he was in that 
other cop car, I mean because I didn't really have a chance to 
even look over there at first. 
Q. Okay. But when they bring you over towards where Mark 
is, is Mark still in the patrol car or is he out at that time, if 
you recall. 
A. I can't remember. 
Q. Okay. About how long is it before Officer Jones — 
about what time does Officer Jones get there? How long from the 
time you exit the store until Officer Jones arrives? 
A. I didn't really see him until they told me -- they took 
the cuffs off me, told me that I was free to go, and I started 
walking away, which in time I think that's when he and my mom 
came out of the store, and that's when I seen my — or something 
about my truck and started asking me about my truck, and I 
said — 
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up. At some point they let you out of 
you're free to go? 
you walk away from the officers at 
Probably from me to the front of the podium right there. 
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Then what is said to you? .'•': '"^'..." \r.:..'. '..J...;.'.';....._'.;!.:; ;'1'*" 
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 / J 
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1 Q. Okay. At any point in your initial encounter with 
2 Officer Warren at the south end, did he tell you you were free to 
3 leave? 
4 A. Officer Warren, no. 
5 . Q. Okay. At any point did you feel like you were free to 
6 leave when you were initially detained? 
7 A. No. I didn't even feel like I was free to leave even 
8 after they told me I was free. I started walking and they told 
9 me to come back. 
10 MR. DELICINO: Okay. No further questions, your Honor. 
11
 : THE COURT: Mr. Lyon? 
12 CROSS EXAMINATION 
13 B Y MR. LYON:.:._:.._....-:.: ;•.:.-. ,.. _..;....;• :.„,...:....._ _.•.„.;..._..;'£...„__....._:___;::„•::._..„ 
14 Q. Okay. You had gone to the Target that day with your 
15 friend, Mr. Hodgson, to help your mom load up some bookshelves? 
16 A. That's correct. 
17 Q. You didn't actually load up those bookshelves. You — 
18 MR. DELICINO: Objection, relevance. I don't know how 
19 this is relevant to the actual detention of the defendant. 
20 MR. LYON: I think it's relevant as to what his conduct 
21 is inside of the store which gives rise to the reasonable 
22 suspicion for the detention. 
23 MR. DELICINO: Your Honor, the officers have already 
24 testified as to what they were aware of. All of Mr. Little's 
25 testimony as to his conduct doesn't add anything to the 
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reasonable suspicion calculus, because that's concentrating on 
what the officers — even the totality of the officers knew and 
even were informed from the lost prevention officers. 
THE COURT: I'll overrule the objection. He can answer 
it. 
THE WITNESS: Could you ask me it again? 
MR. DELICINO: Sorry. 
Q. BY MR. LYON: You didn't actually help load up the 
bookshelves? 
A. No, I didn't. 
Q. Because you were talking to your girlfriend? 
A. Yeah. 
Q. Okay. You're wandering throughout the store for 
approximately how long? 
A. I couldn't be sure. I mean I was real -- I was upset. 
Me and my girlfriend were having a pretty good fight. 
Q. This fight was taking place while you were on the phone 
wandering through Target? 
A. Yes. 
Q. Do you know whether at any point in time the shelves 
were actually loaded up into the car? 
A. I had no idea they were loaded up at all. 
Q. During -- at some point in time of your wanderings 
through Target, you actually go through the electronics section? 
A. Yeah. 
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1 Q. You mess around with something with the t.v.? 
2 A. No, my phone died so I was trying to plug in my phone 
. 3 and.— see, is I even told the officers that. My phone — my 
4 b a t — like on my charger it wouldn't take a charger, so I had 
5 like a universal charger that you like put the clips on the 
6 little metal things on the end of the battery and charge it. 
7 So I was looking to see if there was plug back there I 
8 could plug it in to, and there wasn't, so I went walking out, 
9 and I ended up walking over to the freezer section, and at the 
10 bottom of the freezer section there is plugs. So I plugged in 
11 my battery right there, got a couple of things in a cart -- you 
12 know, like frozen foods and stuff, and then I started walking 
13 because I'm waiting for my phone to charge for a second. ; _l 
14 Then I seen -- I can't remember if I seen -- who it was 
.15 (inaudible) turn around the cart -- turn around, came back over 
16 this way and walked back to where my phone was charging, pushed 
17 the cart over there, left the frozen stuff in the cart, got my 
18 battery from the thing and plugged it back in my phone and called 
19 my girlfriend and started heading out the door. 
20 Q. Okay. So you were shopping at this point in time? 
21 A. Well, I was just — 
22 Q. You just left your food -- you left the food there? 
23 A. Yeah, because they told me I was just trying to find my 
24 mom and talk to my girlfriend, and it was a crazy situation. I 
25 J was already pissed off, so really -- I see them and then I start 
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1 heading out this door, don't know where they went. I was talking 
2 to my girlfriend again by that time and — 
3 Q. So you had the charger with you? 
4 A. Yeah. 
5 Q. You exit out the south doors and Mr. Hodgson exits the 
6 north doors; is that right? 
7 A. I don't know. I didn't see him. Like I said, I wasn't 
8 even paying attention where they went. I was headed straight 
9 outside. 
10 Q. Okay. When you get outside the officer makes contact 
1 1 w i t h y o u ? * .• 
12 A. Well, I'm walking — I walk out the doors. I didn't 
13 really notice, him over there. I start walking like into the 
14 I park — like in the road that goes in front of Target. I started 
15 walking down that to about the middle, and then I heard — he 
16 didn't really say anything. He just pulled his car up behind me 
17 and then like turned his siren on really fast, like whoo — you 
18 know, that's what it sounded like. 
19 Then I kept walking. I turned back, looked at him and 
20 kept on, and then I turned back around and started walking again, 
21 talking to my girlfriend. That's when he yelled, "Stop, police," 
22 or — he informed me who he was and — 
23 Q. So what your testimony here today is that he was inside 
24 his vehicle? 
25 A. Yeah. 
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1 Q. And that he activated his siren? 
2 A. That's what (inaudible) yes. 
3 Q. When you turned around you didn't see red and blue 
4 lights, though, right? 
5 A. No, I couldn't be positive. He just turned the siren on 
6 like whoo, that's exactly what it sounded like. 
7 Q. Okay. The officer got out of his car, and that's when 
8 he stopped you is what you're telling me? 
9 A. Well, yeah, I'm sure he had to -- he stopped and put 
10 his car in park or whatever and then he got out of his vehicle. 
11 I can — after he did that I turned around and kept on walking, 
12 so after that I don't know what he was doing because I wasn't 
13 paying attention to him until -- again until he said, "Stop, "-. and 
14 then I stopped. 
15 Q. You're certain that he used that word was, "Stop?" He 
16 didn't say, "Hey," or anything to get your attention? 
17 A. I don't know what he said. Yeah, I don't know if he 
18 was -- if he --
19 Q. You're on the phone, though, right? 
20 A. That's what I said, I don't know what he said. I 
21 I heard -- he -- I just heard him yell at me and say, "Police." 
22 I That's all I heard was, "Police." I mean so — 
23 Q. Okay. So he could have said, "I'm a police officer. 
24 Hey, I'm a police officer." 
25 A. He could have said, "Hey, hi," whatever. I mean I 
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know. 
Q. 
that got 
started 
A. 
Q. 
going on 
A. 
Q. 
have any 
- all I heard was, "Police," and that's all I — 
Okay. So your testimony is you heard, "Police," 
your attention. 
to talk with the o. 
That's correct. 
fou looked back and that's when 
fficer, right? 
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you 
and 
you 
Okay. So the officer explains the situation, what's 
f why he's talking 
Yeah. 
to you, right? 
Okay. At this point in time he says, "You know, 
stolen property or any weapons on you?" He asks 
that question, doesn't he? 
A. 
I s Landing 
Well, I continued 
i j . y i i u j-il .1. J_ w J. i u \y ±. 
because I mean I -- I didn' 
didn't figure why I needed 
do you 
you 
to talk to my girlfriend when he was 
me, and he -- and I was ignoring him, 
t even do anything wrong, so why -- I 
to talk to him, so I just kept 
on my phone, and he told me I needed to get off my phone, 
got off my phone, and that' 
attention to him. 
Q. Okay. But you --
s when I really started paying 
at that point in time when you 
paying attention to him, he asks you whether you have any 
property 
A. 
Q.' 
A. 
anything like that? 
Yes. 
Any weapons on you, right? 
Yes, he asked me. 
talking 
so I 
start 
stolen 
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1 Q. Okay. He asked if he could actually pat you down to see 
2 if you've got any weapons on you, right? 
3 A. Well, Yeah. He asked me — the weapons part came after. 
4 He asked me first if I had any stolen property on me or weapons, 
5 and then he wanted to -- for his safety, he wanted to make sure 
6 that I didn't have any weapons on me, or something like that. 
7 Q. You agreed to let him pat you down? 
•8 A. Yeah, I told him, "I didn't steal anything, so yeah, pat 
9 me down." 
10 Q. Okay. After you're patted down he takes you back to the 
11 patrol car? 
12 A. Well, he told me to, "Put your hands on your head like 
13 this," and then as he got my hands like this I'm standing like --
14 kind of leaning over (inaudible) and he goes, "I need you to 
15 put -- spread your feet a little bit farther apart," and then he 
16 starts going like this down my sides, you know, with one head on 
17 my head like -- because my hands are like this. 
18 One hand is on my hands on my head, and the other one is 
19 like going down the sides, you know what I mean, and then taking 
20 his hand and putting it behind my back, and then like switching 
21 sides, you know what I mean, just all — like he would put his 
22 other hand like up on my hands again on my head and then had 
23 one hand in cuffs, and then he, you know, patted down this side. 
24 Then he pulled this hand down like this and put it behind my back 
25 J and put it in cuffs, and then he walked me to his car. 
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1 Q. And then put you in the back of his patrol car; is that 
2 right? 
3 A. Yes. 
4 Q. He questioned you at that point in time? 
5 A. No, he didn't really question me about anything at 
6 that point in time.- He said he wasn't sure what was going on. 
7 All I remember hearing him say was when he was putting me in 
8 handcuffs on that thing that goes by his face, you know — in 
9 the microphone thing right here he says, "I've got the guy in 
10 custody. Is this him?" You know, I mean asking if I'm the one 
11 or something. 
12 Q. Okay. 
13 A. Because he seemed like confused when -- ..__.-.:. 
14 Q. So the officer is just sitting in the vehicle with you 
15 after that -- after he notifies someone of --that he has you in 
16 custody? 
17 A. We were still outside, and then he put me in the car, 
18 because he was doing that, you know, like right after he put me 
19 in cuffs. He like wanted to make sure that I was the right guy 
20 because he didn't find nothing on me, so I think he was kind of 
21 like, "Whoa, you know, what should I do now." 
22 I Q. Now you're indicating that he's keeping one hand on you 
23 and patting you down with the other free hand; is that right? 
24 A. Yeah, he had — like my hands are like this on my 
25 head --
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Just yes or no. 
Yes. 
I saw the demonstration. I mean is it fair to say -~ 
let me ask you, this was a fairly quick search with one hand, 
right? 
A. 
Q. 
were in 
A. 
pockets 
Q. 
A. 
• • • - Q -
1 hrnnrrbf-
A. 
With one hand free? 
He took all my stuff out of my pockets. 
Is this before or after that you — where both hands 
handcuffs? 
At the same time. He like took everything out of my 
as he's going down my -- searching me. 
Okay. He placed the contents of your pockets where? 
On his car. 
Okay. So at what point in time were you actually 
back to his vehicle? 
What do you mean, when he put on — after he searched me 
to put all there -- put all my stuff back in my pockets? 
Q. Let me back up. That wasn't a very good question. You 
indicate that the defendant -- or that the officer stopped you 
while you' re on your phone and he actually was outside of his 
vehicle 
got you 
i A. 
right? When he said -- when he was speaking to you and 
to get off your phone, he was outside of his car? 
I think he was trying to get my attention first with 
his siren, and then I just turned around and kept walking, dude, 
because 
I Q. 
I didn't want to talk to him and then — 
Just listen to the question. The officer was outside of 
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his vehicle when he got you -- your attention and he got you off 
the phone, right? 
A. Yeah. 
Q. Okay. How close was he to his car when he does this? 
A. Probably — I was probably — you're probably me, and 
then he's probably like right here. 
Q. Okay. So you're indicating that you stopped 
immediately? 
A. After he got out of his care, not when the siren came. 
Q. Okay. • 
MR. DELICINO: Can you clarify for the record what that 
distance was? 
.:,.. THE WITNESS: If I — I mean probably like my body 
length, five feet, you know, five, six feet. 
Q. BY MR. LYON: So he's doing a pretty quick search of you 
with one hand holding your hands and the other one just checking 
for weapons, right? 
A. Yeah. 
Q. Okay. He places you in the back of the vehicle, and 
at that point in time he gets inside the vehicle as well and 
indicates that he has someone in custody and wants to know if 
it's the right person, right? 
A. Something like that, yeah. 
Q. Okay. So then you sit in the vehicle and he asked you 
questions? 
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A. No, he didn't ask me any questions. We just drove 
over to where they was at, and then they — he got me out of 
the vehicle, and then Officer Peterson started talking to me. 
Q. Okay. Now you had mentioned previously that there was 
about 10 minutes from the time that you are placed inside the 
back of the vehicle until the time that you were brought over to 
Officer Peterson. 
A. No, I said there was probably — it was 10 minutes, 5 
to 10 minutes from when he stopped me and put me in handcuffs and 
searched me to when he put me over here. 
Q. Okay. 
A. I mean the whole thing happened in like 20, 30 minutes, 
you know. I was -- like I said, I was already upset with -- me 
and my girlfriend were fighting, me and my mom weren't getting 
along, and I've got some cop sitting here trying to talk to me, 
search me, telling me I'm stealing stuff. I mean not asking me 
if I stole stuff, telling me I stole stuff. 
Q. Okay. Well, when you're brought over to the other 
vehicle they get you out of the car? 
A. Yes. 
Q. Okay. Your testimony is that you were still in 
handcuffs at that point in time? 
A. Yes. 
Q. And your hands are placed in front of you? 
A. No, they're behind me. 
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Q. Okay, they're behind you. You were placed where? 
A. They walked me around right in front of the canine 
unit — or where they had the truck parked on the north side 
of the doors facing the south side of the doors, and then they 
had — that car was kind of like -- I mean this car is facing 
like this, and the canine unit car were — it was on the north 
end. It was like parked like this. So he walked me around like 
this over here, and then that's when Officer Peterson started 
questioning me and — or — 
Q. Okay. He questions you for how long? 
A. I don't know. I'm not really -- I couldn't be sure --
recollect. 
Q. Well, how long does it take from the time that you are 
brought over there to the time that you're released? 
A. Probably a total of 20 to 30 minutes tops, you know 
what I mean? Then that's the first time after they take the 
cuffs off me, let me go again, then I was there for who knows 
how long. 
Q. Okay, so — hold on, hold on. Just slow down. So 
what you're saying is 20 to 30 minutes from the time that you're 
driven from the south side of the store to the time that you --
A. No, 20 to 30 minutes total the whole thing until they 
took the cuffs off me, and then redetaining me --
Q. Okay. You're saying everything. What I'm wanting to 
know is how much time elapses from the time that you're placed in 
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1 the front of that patrol car — the canine unit car — to the 
2 time that you're released. 
3 A. I don't recollect. 
4 Q. You don't know? Okay. 
5 A. I — 
6 Q. Okay. 
7 A. I mean have you ever been arrested? 
8 Q. So you're let outside of your — eventually let go; is 
9 that right? 
10 A. Yeah, I never felt like I was let go. 
11 Q. Okay. Hold on. The officers tell you that you're free 
12 to leave? 
13 A. Yeah, they -- I mean that's what they said, but they _--_._ 
14 I Q. Okay. So they tell you that you're free to leave. Who 
15 actually tells you that? 
16 A. I couldn't be sure. Officer Peterson, I'm pretty sure. 
17 Q. You think it's Peterson? 
18 A. Yeah. If I recollect right it was Officer Peterson. 
19 Q. Okay. All three officers are there at that point in 
2 0 time, right? 
21 I A. I couldn't be sure. 
22 Q. Okay. But this is after your friend, Mr. Hodgson, has 
23 already been released, right? 
24 A. I didn't even know if he was gone or not. I didn't have 
25 no idea. 
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Q. Okay. It's your testimony today that you were told you 
were free to leave, and so what did you •— you started to walk 
away at that point in time? 
A. Yeah. That's when Sergeant whatever his name is told me 
to come back. 
Q. Okay. He wanted to ask you questions about how you had 
gotten there, right? 
A. He just started going — saying something about my 
truck, and I told him, "What does my truck have to do with this? 
I didn't steal anything." 
Q. Now had you told officers previously that you had gotten 
a ride from someone there? 
A. I told them'two. I mean I. said I got dropped off, but 
I said it's irrelevant. What does it matter how I got here? I 
didn't steal anything. 
Q. Okay. So that' s a yes or no question. You had told 
the officers previously that you had been dropped off? 
A. I said -- that's what I said. 
Q. Yes or no. 
A. I told them exactly what I just said — told you. 
Q. It's a yes or no question. 
A. Yes, I told them I got dropped off. 
Q. Okay. So that was a lie, right? 
A. Yes. 
Q. Okay. So the — Sergeant Jones starts to ask you about 
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how you had gotten down to Target based upon information, what 
your mom had told him, right? 
A. (Non-verbal response) 
Q. Okay. While you're talking with Mr. — or Sergeant 
Jones,.the other two officers are looking through the parking lot 
for your truck? 
A. I'm not really sure what they're doing because I -- I 
guess, I don't know. 
Q. Okay. So you're saying you didn't even know what the 
officers were doing? 
A. He didn't really tell me what they were doing, and I 
just told — what — you know, I kept asking them the same 
question, "What do you want with my truck?" '...._.„.'/_:J.:._!.:_ "._.; :_.,:\ ZZL 
Q. Okay. So you knew they were interested in your truck? 
A. Because that's what he kept going off about. I said, "I 
didn't steal anything, so what do you want with my truck?" You 
know, what's my truck have to do with me stealing something? I 
didn't steal nothing. 
Q. Okay. So you were there with Sergeant Jones while the 
other two officers were gone? 
A. I — 
Q. Did you see the officers walking through the parking 
lot? 
A. Walking? They weren't walking. They just — they were 
driving, if they were doing anything. 
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Q. Okay. Did you see them walking or driving through the 
parking lot? 
A. Yeah. 
Q. You heard the Sergeant Jones' characterization of you 
watching intently. Do you think that's accurate? 
A. I don't know. 
Q. Okay. At one point in time you see the officers find 
your truck, right? 
A. I don't — I couldn't really— I mean it was — I'd say 
my truck was like halfway in the middle of the parking lot, so I 
could — like it was dark. I couldn't barely even see my truck, 
let along what they were doing there. 
Q. There aren't many other cars, though?- _."... ~. -
A. There's -- I can't really remember how many cars there 
was, but there was more than — you know, there was cars on both 
sides of my truck. 
Q. You knew the -- okay. So you know where your truck was 
parked? 
A. Yeah, it was -- I knew where it was at. 
Q. Okay. The officers were over where you had parked your 
truck, right? 
A. That's what I figured. 
Q. Okay. So you knew that they had discovered your truck 
at that point in time? 
A. Yeah. 
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Q. Okay. It's at that point in time when you know that 
you've discovered your truck that you want to go over there, 
right? 
A. I never asked to go over there. 
Q. Okay. So could you see the officers with their 
flashlights looking inside of your car? 
A. I couldn't -- I saw flashlights, but I didn't know what 
they were doing. I assumed they was looking for it. •
 v 
Q. Okay. Did it appear as if they were looking inside your 
car? 
A. It appeared they was doing something. I didn't know 
what they was doing. I wasn't over there. 
Q. . Okay. So your testimony today is you didn't want to go 
over to the truck? 
A. No, they -- I didn't say I didn't want to go over there, 
I said I didn't ask to go over there. 
Q. Okay. Then whose idea was it to go? 
A. Sergeant Jones, or whoever that guy is that went walking 
over there. 
Q. Okay. What did he say? 
A. He saiu., Tuey IOURU your trucK, 3uu tjuey — or tusy 
said they had found a marijuana pipe or something on the front 
seat, and then we started walking over there. I told him it 
wasn't my truck. 
Q. Okay. You heard the testimony of Sergeant Jones? 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
-136-
1 A. Yeah. 
2 Q. You're sitting here and you listened to it, right? 
3 A. Yeah. 
4 Q. You heard Sergeant Jones say that it was your idea to go 
5 over to the truck, right? 
6 A . I heard him. 
7 Q. Okay. So Sergeant Jones is either mistaken or lying; is 
8 that your testimony today? 
9 A. No, he didn't recollect. That's what he said. That's 
10 what I thought, I mean but --
11 Q. If Sergeant Jones had said that it was your idea to go 
1.2 over to the car, is he either mistaken or lying? 
1.3. . MR. DELICINO: Objection, relevance. I don't see how 
14 that's relevant to the question of whether there's an excessive 
15 detention of this case. 
16 THE COURT: Mr. Lyon? 
17 MR. LYON: I think it's relevant because it's going to 
18 be the State's position that he's not detained at this point in 
19 time, and that the defendant -- this is the defendant's idea to 
20 go over to the car, and this is a consensual* encounter. 
21 THE COURT: Okay. I'll overrule the objection. You can 
22 answer. 
23 THE WITNESS: I don't really know how to answer because 
24 I mean I didn't — it wasn't my idea to go over to the truck. I 
25 didn't want to be there. If they would have let me left, I would 
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ft. 
BY MR. LYON: Yes or no. 
I wasn't there by my own will, if that's what you're 
I'm saying you heard the testimony of Sergeant Jones, 
Yeah. I didn't say --
And his testimony — 
— "let's go to my truck," no, I did not say that. 
Okay. You're saying that he -- you never went over — 
not your idea to go over to the truck? 
No, it was not my idea to go over to my truck. 
Okay. So if Sergeant Jones had noted that, he's either,; 
n or lying? 
Yes. 
Okay. When you go over to the truck, while you're 
over there, Sergeant Jones actually asks you if you have 
drugs inside the car? 
A. 
on the 
1 . Q« 
car, ri 
A. 
i front s 
Q. 
He never said that. They said they saw a marijuana pipe 
front seat. 
He asks you once if you do have any drugs inside the 1 
ght? 
I told him, "Obviously. You said you seen it on the 
eat, so why you asking me?" 
So did you initially -- were you asked multiple times 
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there was drugs inside the vehicle? 
I can't recall. 
Okay. So it's possible that he could have asked you 
that you didn't respond whether there was drugs in the 
It's possible. 
Okay. So the second time that he asked you and say that 
marijuana and a pipe in the car? 
MR. DELICINO: Objection, your Honor. 
THE COURT: What's the — 
MR. DELICINO: Whether he admits to the presence of a 
ed substance is outside the scope of this motion. 
THE COURT: Okay. Mr. Lyon? 
MR. LYON: I'll withdraw the question. 
THE COURT: Okay. 
BY MR. LYON: At that point in time when you're over to 
you actually give the keys to search the vehicle? 
Well, my mom was sitting there crying. He told me he's 
break my window if I didn't do it, and they said they 
impound my truck if I let them search it, so I gave them 
• 
Okay. They search your vehicle and find drugs inside 
MR. DELICINO: Objection, your Honor. It's not relevant 
purpose of this motion. He's essentially trying to get 
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an admission out of -- -
MR. LYON: I'll rephrase. 
THE COURT: He's going to rephrase. 
Q. BY MR. LYON: After they searched your vehicle they 
placed you under arrest, right? 
A. I don't really know what they found when they searched 
my vehicle because they -- I was already pretty much detained and 
arrested.. • 
Q. Were you placed in handcuffs after they searched your 
vehicle? 
A. I can't remember if it was before or after. I don't 
know. 
Q. Okay. So you're not sure whether you" were actually in 
handcuffs when you were -- when you walked over to the truck? 
A. I don't believe I was, but I couldn't be positive. 
Q. Okay. So you're not sure when did they have the 
handcuffs --
A. Well, they had the handcuffs on me before when they took 
me from that one spot over here, then they let me out of the 
cuffs. Then like I said, I walked maybe 10 feet and then they 
told me to come back. 
Q. Okay. So you're saying they never let you out of the 
handcuffs? 
A. No, I just said they did. Then I walked 10 feet and 
they made me come back, and then they didn't handcuff me again 
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1 until whenever they did — they took me to jail. 
2 Q. Okay. So they let you out of the cuffs once, but you're 
3 saying you can't remember when you were placed in handcuffs 
4 again? 
5 A. Sometime over by my truck. I can't remember if they 
6 searched my vehicle before or if — 
7 Q. Didn't you just tell me you weren't sure if you were in 
8 handcuffs when you walked to the truck? 
9 A. I didn't — when I walked from where? I mean from the 
10 store? I wasn't detained from here to here. He told me to go 
11 with him over there. 
12 Q. I'm saying when you walked with Jones over to the car — 
13 A. I never told you that. • _- * 
14 I Q. When you walked from -- with Sergeant Jones, wherever 
15 you're standing, over to your truck, were you in handcuffs? 
16 A. No. 
17 Q. Okay. It's sometime after you arrived to the truck that 
18 you -- that you're placed in handcuffs? 
19 A. Yes. 
20 MR. LYON: Okay. I have nothing further, your Honor. 
21 THE COURT: Okay. Mr. Delicino? 
22 . MR. DELICINO: Just briefly, your Honor. 
23 REDIRECT EXAMINATION 
24 BY MR. DELICINO: 
25 Q. Initially when you leave the store and you're walking 
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1 while you're talking on your cell phone with your girlfriend, 
2 the police officer indicates — or flashes a siren, or sounds a 
3 siren, right? 
4 A. Yeah. 
5 Q. Okay. He then issues a statement of some sort 
6 identifying' himself as a police officer, right? 
7 A. Yeah. 
8 Q. What sort of tone of voice does he use when he does 
9 that? . 
10 A. I don't know. I mean he was loud enough to get -- like 
11 I said, I was probably — he's telling me (inaudible) like right 
12 there, you know, from his car. 
13 Q. Did you perceive that as a command? • 
14 A. Yeah. 
15 Q. As something forceful? 
16 A. He -- if I wouldn't have stopped he would have made me 
17 stop, I think. 
18 Q. Okay. Was that your understanding was that you had to 
19 comply? 
20 A. Yeah. 
21 I Q. Okay. There's been a lot of discussion about this. 1 
22 just want to sort of get an. idea, sort of pin this down. From 
23 the time that the officer makes the initial stop, when he gets 
24 out of his patrol car and tells you, "police," has you stopped, 
25 from that time until the time that Jones releases you -- or 
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you're released and Jones says, "Come back," how long roughly 
would that period of time be? 
A. About 20, 30 minutes. 
Q. Okay. How many -- how long in seconds, do you think, 
was it from the time that you're released and told you're free to 
go until Officer Jones says, "Come back"? 
A. Not even a minute. I mean probably like 30 -- I mean 30 
seconds. He takes the cuffs off, I walk and, "Come back here." 
It was quick. I mean I didn't --
Q. The distance you traveled you indicated was about 15 
feet? 
A. I didn't even have time to think about being free before 
I was told to come back. 
Q... Okay. When the officers — when you're with Officer 
Jones and the other officers are in the area of the truck, at 
that point in time did you feel free to leave? 
A. No, or I would have walked out of there. 
Q. Why didn't you feel free to leave at that time? 
A. Because there's a cop right there telling me that I --
not really telling me, but their presence is enough to make me 
assume that I can't leave after what had just happened, you know 
what I mean? • 
Q. Okay. At -- you mean when you're referring to what just 
happened, are you referring to the fact that you attempted to 
leave at one point? 
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A. Well, I mean how can — I mean if I was going to leave, 
why wouldn't they just let me keep walking when I started the 
first time, you know? I never felt like I was free to go any 
time after he told me to stop. 
MR. DELICINO: Okay. Nothing further, your Honor. 
THE COURT: Mr. Lyon? 
RECROSS EXAMINATION 
BY MR. LYON: 
Q. After you are told you're free to leave, the officer has 
you came back. After that did they ever tell you that you're not 
free to leave? 
A. I guess not, no. I mean — 
Q. So you're assuming that you are not free to leave?-
A. Well, by the way their behavior was and how their 
attitude was, I didn't -- yeah, I assumed that they wouldn't let 
me leave. 
MR. LYON: Nothing further. 
THE COURT: Mr. Delicino? 
FURTHER REDIRECT EXAMINATION 
BY MR. DELICINO: 
Q. And when he tells you, "Come back," where are the 
rest — are there three officers in that direct area that you're 
supposed to come back to? 
A. I don't think they had found my truck when they told me 
to come back yet. They — I mean he talked to my mom. They were 
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1 still over there when he told me to come back. 
2 Q. Okay. So he tells you to come back, and you come back 
3 to the area. 
4 A. He asked me why I was lying about my truck and I told 
5 him, "My truck is irrelevant.. Why do you want to know about my 
6 truck? I didn't steal anything, so you should be — you're 
7 harassing me." 
8 MR. DELICINO: Okay. Nothing further, your Honor. 
9 THE COURT: Mr. Lyon? 
10 MR. LYON: I've got no redirect. 
11 THE COURT: Okay. Just a question. Mr. Little, when 
12 you go from -- when you're handcuffed and placed in -- is it 
13 Officer Warren's police vehicle? I forget the officer. The 
14 first officer. 
15 THE WITNESS: Yeah, that was right. 
16 I THE COURT: Yeah. When you're placed there and then 
17 you're taken over to Officer Peterson, correct, in the car? Is 
18 that correct? 
19 THE WITNESS: Yeah. 
20 THE COURT: When you arrive, is your mother there? 
21 I THE WITNESS: I — she's there. Yes, she's there. I 
22 just don't know where she's at. 
23 THE COURT: I mean did you see her when you came up --
24 THE WITNESS: No. 
25 THE COURT: Okay. Did you see her arrive? 
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1 THE WITNESS: Well, they took me out of cuffs, and her 
2 and that officer whatever come walking out the doors as they took 
3 the cuffs off me pretty much, and then I don't know what they 
4 said — 
5 THE COURT: And you saw her walk out? 
6 THE WITNESS: Yeah. That's when they told me — and I 
7 I started walking away. That — then I guess that's when her and 
8 that other guy — that sergeant guy came out, and that's when 
9 they knew -- figured out that my truck was there, and so then 
10 the -- that's when they told me to come back and stop and why 
11 did I lie to them. 
12 THE COURT: Okay. You had in fact lied to them. You 
13 had told them that you didn't — you arrived some other way, ,-,; -
14 correct? 
15 THE WITNESS: Yeah. They said, "Well, your mom said 
16 this." I said, "How would she know? She wasn't with me." 
17 THE COURT: Okay. No further questions. Does either 
18 side have any other questions? 
19 MR. LYON: No. 
20 THE COURT: Okay. Thank you, Mr. Little. You can step 
21 down. 
22 Other witnesses or evidence, Mr. Delicino? 
23 MR. DELICINO: No, your Honor. 
24 THE COURT: Mr. Lyon? 
25 . MR. LYON: Well, in light of the testimony by the 
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defendant, I'd like to put on rebuttal. The problem is we 
already cut the officers loose, and so I don't know what the 
Court wants to do, if we want to try to get them back here 
right now, or if we want to try to put this on another time. 
THE COURT: Which one or ones are you thinking of? All 
three or — 
MR. LYON: Specifically Jones, and probably Peterson. 
THE COURT: Okay. Mr. Delicino? 
MR. DELICINO: Your Honor, I guess I don't have a 
general objection to that. I just don't understand — I mean the 
focus of this motion essentially is whether there was an improper 
detention, and we can focus on that initially. 
I suspect that what he wants to look at is the ••.„. ,... 
subsequent conduct, but it's my position that they can't show-
that taint has been removed from this illegal detention that took 
place in the first part. So I think that the Court's got enough 
information at this point to rule on the motion regardless of the 
rebuttal. I just don't see what those officers would necessarily 
add. Maybe if there could be a proffer or something of that 
nature, I just don't see what purpose it would serve. 
MR. LYON: Well, if I understand what Mr. Delicino is 
saying, if the thrust and the focus of his motion is going to 
be that there was taint as because of this initial stop, and 
therefore the rest of this is fruits of the poisonous tree, then 
I don't think I need to put on that rebuttal. If it's just going 
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to be attacking the initial stop, I think we have all the 
evidence the Court needs to hear. < 
If there's going to be any sort of attack or 
contradiction as to whether he was commanded to come back, and 
because of that command that there was an extension of what might 
be a detention, then I think I want to put the evidence on. But 
if it goes solely to the initial stop, then I'll submit it with 
what we have. 
MR. DELICINO: Your Honor, that's not my position. My 
position is not that it just goes to solely the stop. What we're 
also talking about here is a scope of about 25 minutes. If I 
piece together the arrival times given by the first two officers, 
as well as the arrival time and subsequent interview given by 
Officer Jones or Sergeant Jones, what we're talking about is 
an arrival of 7:10, an interview and then an interview of his 
mother, and subsequent interview of Mr. Little at 7:35. So what 
we're really dealing with is at least 25 minutes. 
Now I don't think anything that would be elicited in 
rebuttal would take place until that 35 minute period was over 
because -- or 25 minute period was over. So I think the Court 
has enough to rule on both things. They have enough to rule 
whether he was initially detained improperly, and that they 
exceeded the scope of detention with respect to that initial 
stop, and then whether he was — the scope of detention was 
exceeded because of the 25 minute duration. So I think that 
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rebuttal doesn't necessarily add anything. 
MR. LYON: If that's only what he's going to be 
addressing, I'll submit with what we have. 
THE COURT: Okay. Does that work, then? 
MR. DELICINO: It does, your Honor. 
THE COURT: Okay. Now given that, do you want to brief 
it? 
MR. LYON: I would. 
THE COURT: Does that work? 
MR. DELICINO: I don't have an objection. I'd like to 
argue today, but I mean if the State wants to brief it, that's 
fine with me. 
.THE COURT: Okay. If we allow the briefing, then, what 
process to you want to follow? Do you want to file in essence a 
memorandum in opposition, then, at this point and then a reply 
and then oral argument? 
(Counsel confer with one another) 
THE COURT: That's the same thing I was asking then, 
okay? So the State, then, will file a memorandum in opposition 
that will include the facts that have been elicited here and its 
argument. Then Mr. Little will respond, correct? 
MR. DELICINO: That's correct. 
THE COURT: Then we'll have oral arguments, or do 
you not want oral arguments? Do you want me to rule off the 
submission? 
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Constitution. 
The motion does include reference to the Utah State 
Constitution, so I preserve that argument, but I think that in 
fairness to the State, I would like to give them the opportunity 
to respond to the Utah Constitutional arguments that are raised 
that I would intend to raise in the reply brief. So I don't — 
I can file that before he files his reply. 
MR. LYON: Why don't we go -- if we go --. • 
THE COURT: We better do that. 
MR. LYON: — three weeks, would that give you — that 
would give you a week to get that out? 
MR. DELICINO: Yeah. 
_ _ T H E COURT: Okay. Why don't we do that, then. Should 
we call that a, what, a memorandum in support of motion? 
MR. DELICINO: Yeah, I'll just entitle it a supplemental 
memorandum. 
THE COURT: Okay. Let's have that, then, by the 16th; 
does that work? One week? 
MR. DELICINO: That's fine. 
THE COURT: Then the memorandum in opposition by 
September 30th. 
MR. LYON: Uh-huh. 
THE COURT: And then a reply by October 7th. Does that 
work, Mr. Delicino? That's just one week. 
MR. DELICINO: Your Honor, if I could have two weeks. 
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P R O C S E D I N G S 
(Electronically recorded on February 17, 2009) 
THE COURT: Other matters that are ready to go? 
MR. DELICINO: Your Honor, if we could call the Little 
matter. 
THE COURT: Okay. Mr. Little is present. I've read 
through the — let's see, the -— really the entire file, but 
primarily the motion -- the motion to suppress, the supplemental 
memorandum in support of the motion to suppress, the State's 
response to the motion to suppress, and the reply to the State's 
response. In addition, I went back over my own notes taken at 
the evidentiary hearing that we held, so that's what I've 
reviewed. 
Are you ready to proceed, Mr. Delicino? 
MR. DELICINO: I am, your Honor. 
THE COURT: Okay. Go ahead. • 
MR. DELICINO: Your Honor, I don't want to belabor the 
points that are raised in these pleadings. I think that the 
pleadings pretty much exhaustively cover what happened and the 
legal framework that this Court needs to apply. 
I would like to just point out briefly, your Honor, what 
we're dealing with is a situation in which officers, respond to. 
the scene. Mr. Little is with an acquaintance -- a friend --
inside the Target store. When the officers respond they already 
have information from the lost orevention officers that there was 
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1 no in — or that there was no observation of either of those 
2 suspects putting anything -- or concealing anything on their 
3 person, or attempting to steal anything. 
4 They then come out of the store separately. It's-
5 unequivocal that one is handcuffed and placed in a patrol car. 
6 Mr. Little's testimony was that that happened to him as well, but 
7 I understand there may be a dispute as to whether that actually 
8 happened-. 
9 Regardless, they're detained for about 20 to 25 minutes 
10 before Sergeant Jones — Sergeant Jones testifies that nobody had 
11 gone to look for Mr. Little's vehicle at that point. It was only 
12 when he asked those two other officers to do so that they went 
13 and looked for the vehicle. 
j _ 4 IM^VV Dy L i i c U-LIUC: j_j_ix^: u n a . L. j c i y c a i a u ^ i x ^ o y i v c o ; J. u u ± x i K 
15 we have established about 25 minutes transpired between the time 
16 that Mr. Little walks out of that store and the time that they 
17 then go look for his vehicle. 
18 Now the State's position is that there is consent that's 
19 given to search the vehicle that ultimately results in the 
20 contraband. Now the defendant's position, of course, is that 
21 insufficient attenuation, basically that this illegal detention 
22 taints any subsequent consent. What we have here is again a 25 
23 minute detention where there's no indication of criminal 
2 4 activity, other than that initial report. 
25 They come out, they're -- both of them are patted down. 
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. 1 Both suspects are frisked. They're suspected of stealing 
2 electronics. They don't carry anything out. There's nothing in 
3 their pockets, nothing to give rise to any articuable suspicion 
4 to justify detaining these defendants -- or this defendant and 
5 his acquaintance for 25 minutes. 
6 On that basis this Court has enough to rule that the 
7 detention was unnecessarily prolonged and unconstitutional, and 
8 any consent given afterwards has not been attenuated.. The State 
9 has not met its burden, which the Supreme Court in Brown vs. 
10 Illinois recognized was a heavy burden once there was an illegal 
11 detention. I think on that basis the defendant's motion to 
12 suppress ought to be granted. 
13 THE COURT: Okay. Mr. Lyon? 
14 MR. DELICINO: And — 
15 THE COURT: Oh, sorry. 
16 MR. DELICINO: I was just going to say if the Court 
17 has specific questions, I'd be happy to address those questions. 
18 I think most of my replies are outlined in the memo and the 
19 pleadings themselves. I did spend some time talking about state 
20 constitutional issues that I don't think were sufficiently 
21 addressed by the State's responsive pleadings, but I think that 
22 there's enough here without respect to the state constitutional 
23 I issues for this Court to find in favor of the defendant. 
2 4 THE COURT: I do have a question, now that you mention 
25 that. Do you feel like even if I agreed that the detention was 
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unconstitutional, didn't it stop and then the -- I mean your 
client.was allowed to go. He didn't go, and then his car is 
found and the contraband is noticed. 
MR. DELICINO: Well, there is some discrepancy in the 
testimony. My client says that he was told to turn around as 
soon, as he attempted to walk away, he was told to come back. At 
that point he was detained again. The testimony from Sergeant 
Jones is that he was — said he was free to leave. 
I think given the circumstance that we're faced with 
here, and the fact that they're looking for his vehicle, he's not 
going to be able to use his vehicle to leave. He's effectively 
again (inaudible) opportunity to leave. So I -- to say that it's 
voluntary that he's staying there, I think, has just sort of 
lOiCca tiiis case into a narrow set OJ_ ISCLS tuSi jusu aren t 
true. 
It's two officers looking for his vehicle around the 
parking lot. His mother is detained at the same time -- well, 
not detained officially, but she is waiting. I just don't think 
that he would -- a reasonable person would feel free to leave in 
that situation. 
Even if that were the case, I don't think that 
sufficiently attenuates the consent. We still have but for that 
25 minute detention he would have been free to get into his car. 
He would have been free to leave and proceed and leave the scene 
that he was at. 
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The information — I think most importantly, the 
information that's obtained leading them to believe that there 
may be contraband in his car, that information is only obtained 
as a result of the 20 to 25 minute detention. Only after 
Sergeant Jones gets there does he then talk to Ms. Little — or 
Mr. Little's mother, Mrs. Little, and get the information that 
he arrived in a different manner than he had suggested before. 
So what we have is information that could have only 
been derived on the basis of that illegal detention. I think 
that's the key focus that the Court needs to consider is that 
that information never would have arisen had it not been for the 
20 to 25 minute detention. That was basis for them looking for 
the car in the first place. 
THE COURT Mr. LTron? 
MR. LYON: We draw first -- I'm really essentially 
willing to submit on my brief. I think I've answered most of the 
questions, but responding briefly to a few, I think there was 
sufficient reasonable suspicion to make the stop based upon the 
scrambling of the t.v. 
The issue as to what ultimately caused that scrambling 
of the t.v. was never really fully explored at the preliminary 
hearing, and so to speculate, you know, what was going on, I 
don't think that issue was fully explored, and so I don't think 
we should be really be going down that avenue. 
Based upon the information that those officers knew at 
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the time, there was sufficient evidence to make a stop based upon 
reasonable suspicion. 
I don't think there was anything in the testimony that 
this Court heard to suggest that this was an intentionally 
prolonged stop by these officers. I think everything that those 
officers testified to suggested that they were moving this stop 
along just as quickly as they possibly could. Whether it takes 
20 to 25 minutes or however long, there's nothing to suggest that 
they prolonged it. So for us to say -- to play Monday morning 
quarterback and say that it shouldn't have taken that long, I 
think is a little unfair. 
With regards to the stop -- I guess after they had made 
the stop and they told Mr. Little and his companion — and I 
forget the other individual's name. They told both of those---
both of these individuals that they could leave. One of them . 
does in fact leave. Mr. Little stays because he's already told 
these officers that he got a ride to Target, and he doesn't have 
any -- he can't just walk right over to his car because he's 
already told them that he's -- he got a ride there. He lied to 
those officers. 
The officers were still there. They can drive up and 
down the parking lot looking for a vehicle if they want. He's 
not detained. He's told that he can leave. These officers all 
testified that they told him that they could — that he could in 
fact leave. 
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It's interesting to note that these officers pointed out 
where they were uncertain with some of their testimony — for 
example, as to the issue of handcuffs — they were mostly 
certain — I think Casey Warren said that he was 90 or 95 percent 
sure that he didn't handcuff him, but there's the chance that he 
could have. But they'were all very certain on the issue of him 
being told that he could leave. 
If he voluntarily decides to stay and participate in a 
level one encounter with these officers after he' s told that he 
could leave, and his friend does in fact leave, then any — then, 
that's not any sort of illegal detention. As far as any taint 
from the initial detention, I think any reasonable person would 
feel free to leave, because as his companion did, he didn't --
he no longer wanted to engage in any conversation with these 
officers, and so he left.- . 
I think Mr. Little could have done that just the same. 
I think it's only after he is told that he is free to leave 
and he voluntarily sticks around that the officers find the 
contraband and eventually lead to this arrest. So I'll submit 
it on that, unless your Honor has any specific questions for me. 
THE COURT: No. Thank you. 
Final reply, Mr. Delicino? 
MR. DELICINO: Judge, I think while the State suggests 
that we ought not consider what the officers did in the scope of 
their detention and second guess them and play Monday morning 
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quarterback, I think that's exactly what Courts are doing, and 
that's exactly what Courts need to do when they're basically 
undertaking any analysis of what's a reasonable detention.' 
The State likes to suggest, or has suggested in its 
pleading and right here today in oral argument that the 
scrambling of this picture on the television provides a 
reasonable basis for this continued detention. 
That may or may not be true that scrambling of a 
television picture inside the Target store provides reasonable 
suspicion, but what reasonable suspicion requires is that 
these officers then act upon the suspicion that they have and 
investigate. What we have is the unequivocal testimony that not 
one of those officers went in the Target store to investigate 
-t- V-N —.4- /-i r~. -v~ —, i-v-> V\ "I /-*. /-J •>—\ -I ^ 4 - n v r , 7\1 r-\-t- /-\-r\ i-\ /~s -f- 4- V-< /••» ri ^  /-\-f--f^-i/->/-~\t^-<~> 4 - Q O 4 - I - P I Q I ^ 
u n a L. o ^--L CI.ILUJ_L c u p j - u i U i c . IMWL, u i i c wa. L n U o c w - L j _ ± o < d j _ o u c; o L_ J_ -L _L C; V>L 
that they asked the Target lost prevention officers about that 
scrambled picture. 
Sergeant Jones goes into the Target store, but he only 
goes into the Target store to find Mrs. Little. Not one of them 
in a 20 to 25 minute detention goes in to investigate that. To 
suggest, that that then is reasonable suspicion, I think, is 
disingenuous. 
Also there's some suggestion that Mr. Little would feel 
free to leave, and that any reasonable person would feel free to 
leave. I'd suggest otherwise. We have a situation in which his 
mother is being asked questions by Sergeant Jones. Two officers 
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1 are going around the parking lot looking for his vehicle. This 
2 is already after he's seen his acquaintance placed in a patrol 
3. vehicle and handcuffed, after he himself, if you believe his 
4 testimony over the officers, was placed in the patrol vehicle. 
5 and handcuffed, and asked a number of questions. 
•6. I think what it still comes down to, however, is the 
7 fact that all of-this information was only obtained — the only 
8 reason they go to search for his vehicle in the first place is 
9 because of information obtained from Ms. Little 25 minutes into 
10 the detention, before -- and Sergeant Jones testified to this--
11 before he was told that he was free to leave -- or Mr. Little was 
12 told he was free to leave. 
13 . When Sergeant Jones approaches after talking to 
14 | Ms. Little, Mr. Little, the defendant, was still talking to 
15 the other two officers -- Officer Warren and Officer Peterson. 
16 At that time he was not free to leave. 
17 The information that had been gathered took 25 minutes 
18 to get to that point, because the only basis for Sergeant Jones 
19 to even request that those other officers go scour the parking 
20 lot looking for his vehicle. I think that any consent that's 
21 I given in this case is attenuated — or is not attenuated, and 
22 I defendant's motion should be granted. 
23 THE COURT: Okay. Well, thank you both. It's been a 
24 long time getting to this point, and it's a close call for me, 
25 frankly, but this is what I would find the facts to be. 
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There are some facts that are disputed, but for the most 
part I think the general pattern is not disputed. Essentially 
what I would find is that the officers receive a call from 
dispatch about suspicious activity, possibly a theft occurring at 
Target. Dispatch tells them that there are two males wandering 
in and out of the store, one possibly attempting to shoplift and 
the other one acting as a lookout. A clothing description is 
also given. 
The officers respond to Target. Officer Peterson 
arrives and Officer Warren arrives. They -- if I recall right, 
Officer Peterson is the one who has the actual communication with 
Jose Leon, the Target lost prevention officer. In that it's 
communicated to Officer Peterson that there are two individuals 
inside. Again, they're described. Mr. Leon says they were 
observed acting suspiciously in the electronics department, 
possibly attempting to steal merchandise. He does admit that 
they did not observe any theft. 
He confirmed that one of them appeared to be looking --
or acting as a lookout while the other reached behind a display 
t.v. and did something to the t.v. that the picture then became 
scrambled, and that their behavior was consistent with 
shoplifting, but again, that they did not observe any actual 
shoplifting. 
So then the officers park at the north and south doors, 
Officer Peterson at the north, Officer Warren at the south. Then 
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by 
calling to him. The defendant turns around, and Officer Warren 
identifies himself, asks Mr. Little if he'll talk with him, and 
Mr. Little does. Mr. Little does consent to the talk and to a 
Terry type pat down, but that reveals nothing — nothing in terms 
of weapons or any stolen merchandise, nothing of that. 
Mr. Little does consent -- the Court would find that --
to walk with Officer Warren to the north door. 1 would say to 
that point we're still at a level one encounter. But when they 
get to the north door where Officer Peterson is questioning 
Hodges, I think at that point it does escalate to a level two at 
that point. Although it's disputed, I would find on balance, 
after weighing the testimony, that the defendant was not placed 
in handcuffs. 
While -- so Officer Peterson at that point, as I get 
it, is talking to Hodges, and Officer Warren is standing with 
Mr. Little, and they are engaging in small talk, not really 
being questioned about the event or the suspicions that the 
officers have, that they're just engaging in small talk. 
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1 At that point the -- as part of that small talk, 
2 Mr. Little indicates he didn't drive to the store, although he 
3 does give some what Officer Warren describes as kind of evasive 
4 or alternate answers on that point, but it -- that wasn't 
5 critical. Again, they're in small talk at that point. 
6 Then Officer Peterson leaves Mr. Hodges and then speaks . 
7 and interviews with Mr. Little. After that or during that, 
8 Officer Jones arrives at Target. He's informed that there's also 
9 a woman involved, that the woman hasn't been located, and it's 
10 ultimately found out the woman is actually Mr. Little's mother. 
11 Officer Jones, as Mr. Delicino mentioned, makes contact 
12 with Ms. Little in the store, and as part of his questioning of 
13 her -- in addition, he actually searches her vehicle, but as part 
14 of that discussion with Ms. Little, he learns that from her that 
15 the defendant drove to the premises. 
16 Now he doesn't know at that point what Mr. Little has 
17 said, but then Officer Jones comes back and the three officers 
18 discuss the information. They have the inconsistency now of 
19 Mr. Little saying he did not drive, his mother saying he did 
20 drive, but nonetheless, the officers conclude they don't have 
21 enough to hold these two suspects any longer. 
22 This whole level two, in the Court's opinion, took 
23 about 20 minutes. During the front end of that time, although 
24 Mr. Little is detained, he's not being questioned. Mr. Peterson 
25 or Officer Peterson is questioning Hodges, and then comes out and 
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minutes of 
were free to 
That's credible 
.00. Now he does 
have this problem. He probably knows that he's got inconsistent 
stories that have now reached the police about his driving there, 
but nonetheless he's free to leave. 
Then at least Officer Warren, and I couldn't really 
tell, but I think Officer Peterson was with him. They drive 
around the parking lot looking for Mr. Little's car. At this 
point, in the Court's mind, Mr. Little is simply free to go. 
He continues to remain voluntarily with Officer Jones, 
and -- but he is watching the other officer or officers kind 
of scour the parking lot. Officer Warren then finds what he 
believes is Mr. Little's vehicle, radios back to Officer Jones 
who is still standing with Mr. Little, and Officer Jones then 
asks Mr. Little if that's his car that Officer Warren and 
possibly Officer Peterson are standing next to, and Mr. Little 
says that it is. 
It's at that point they notice the paraphernalia, the 
marijuana pipe, it's in plain view, and that leads ultimately to 
the search of the vehicle. 
So the Court would conclude from that that there is 
no violation of Mr. Little's search and seizure rights, that it 
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1 wasn't an unreasonable search and seizure under either the Fourth 
2 Amendment or the Utah Constitution. He was free to go. He 
3 simply could have walked away, and he chose not to. So I don't 
4 find that his rights were violated. 
5 So I would deny the motion to suppress. I'll ask 
6 Mr. Lyon, if you would prepare the findings and the conclusions 
7 I and the order denying the motion to suppress, incorporating these 
8 comments I've made .here into that order. 
9 Now with that said, with the motion being denied, what 
10 do you want to do next, Mr. Delicino? 
11 MR. DELICINO: Your Honor, if we could just set this for 
12 a disposition hearing. 
13 THE COURT: Okay. Mary Kay? 
14 COURT CLERK: March 10th. . 
15 ' THE COURT: The 10th? 
16 COURT CLERK: Uh-huh. 
17 THE COURT: Does that work for you, Mr. Delicino? 
18 MR. DELICINO: It does. What time? 
19 THE COURT: At 9. 
20 • MR. DELICINO: Nine. 
21 THE COURT: Okay. March 10th at 9. Anything else for 
22 today? 
23 . MR. DELICINO: No, Judge. 
24 THE COURT: Okay. Thank you both for the very helpful 
25 way that you prepared that motion. It made it very hard on me, 
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but it was good work. 
MR. DELICINO: Thanks, Judge.' 
(Hearing concluded) 
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IN THE SECOND DISTRICT COURT OF WEBER COUNTY, £ | J£ ] 4 2008 
STATE OF UTAH £ W W " 
STATE OF UTAH, 
Plaintiff, 
vs. 
TODD JEREMY LITTLE, -
Defendant. 
FINDINGS OF FACT, CONCLUSION 
OF LAW AND ORDER OF THE 
COURT 
CASE NO. 081900371 
Judge SCOTT M. HADLEY 
This matter came before the Court on Defendant's Morion to Suppress Evidence. 
Both parties prepared briefs and oral arguments were heard February 17, 2009. Having 
reviewed die briefs and heard the arguments of die attorneys, the Court makes the following 
findings: 
FINDINGS OF FACT 
1. On December 19, 2008, Riverdale Pplice Officers received a call about suspicious 
activity at Target. 
2. The suspects were reported to be two males, wandering in and out of the store. 
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3. The Loss Prevention agent (LP) at Target contacted and articulated to police that one 
of the individuals, later identified as Mark Hodgson, was standing at the end of an 
aisle watching the activity of others. While Mr. Hodgson did so, his companion, later 
identified as Defendant, reach behind a display television and did something which 
scrambled the picture on the television. 
4. The LP told police that this conduct was consistent with shoplifters, as he believed 
Mr. Hodgson acted as a lookout while Defendant shoplifted. 
5. The LP also relayed that there was short woman with long grey hair that appeared to 
be with Mr. Hodgson and the Defendant. 
6. Two officers initially responded to Target and made contact with the LP. 
7. The officers separated and parked at the North and South doors of the building. 
8. The suspects simultaneously left the building through two separate exits—Mr. 
Hodgson through the North doors and the Defendant through the South. 
9. When the Defendant exited, Officer Warren called out to get his attention. The 
Defendant turned his attention toward Officer Warren, wrho approached and 
identified himself, and then asked if Defendant would be willing to speak with him. 
10. Defendant consented to talking with Officer Warren and to wralk toward the North 
door. 
11. When Officer Warren and Defendant got to the North door, Officer Peterson was 
speaking with Mr. Hodgson, who wTas handcuffed and being questioned inside 
Officer Peterson's patrol car. 
2
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12. Defendant and Officer Warren engaged in small talk while they waited for Officer 
Peterson. 
13. Defendant disclosed to Officer Warren that he had been given a ride to the store and 
that he did not drive. 
14. At no times during this encounter wras Defendant placed in handcuffs. 
15. While Officer Warren and Peterson were speaking with the suspects, Sgt. Jones 
arrived and entered the store in efforts of finding the woman accompanying Mr. 
Hodgson and Defendant. 
16. Sgt. Jones located a woman matching the description previously relayed to him. Sgt. 
Jones made contact with that woman, who identified herself as Ellen Little, 
Defendant's mother. 
17. Ms. Litde stated that Defendant drove to the store to help her with a bookshelf, and 
brought a friend to help. 
18. Sgt. Jones returned to the North exit and located officers Peterson and Warren. The 
officers conferred with one another and concluded that there was not sufficient 
evidence to further detain the suspects. 
19. Both suspects were told that they were free to leave. This encounter took no more 
than twenty minutes. 
20. Both suspects were told to leave, and Mr. Hodgson did in fact leave. 
21. Defendant voluntarily stayed at the scene and spoke widi the officers. 
22. Sgt. Jones asked Defendant where he parked his truck. Defendant denied driving to 
the store, and again asserted that he had received a ride to the store. 
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23. Officer Warren began driving around the parking lot to see if he could locate 
Defendant's truck. 
24. When Warren located what he believed to be Defendant's truck, he radioed to Sgt. 
Jones. 
25. Defendant, who was still standing by the officers and closely watching Officer 
Warren, indicated that Officer Warren had indeed found his truck. 
26. Officer Warren was able to see through the window of the pickup truck that a 
marijuana pipe was sitting in the vehicle. 
27. The Court finds the testimony of the testifying officers credible. 
CONCLUSION OF LAW 
1. The initial encounter between Officer Warren and Defendant was a Level One 
encounter. 
2. Because Defendant was asked to wait with Officer Warren outside of the police car 
that contained Mr. Hodgson, who was in handcuffs and being questioned by Officer 
Peterson inside the patrol car, a reasonable person would not have concluded that 
they were free to leave. Therefore, this encounter escalated to a Level Two detention 
once the Defendant and Officer Warren reach the North doors and Defendant was 
asked to wait for Officer Peterson. 
3. The Level Two detention was supported by reasonable suspicion based upon the 
facts articulated by the store's LP that Mr. Hodgson was acting as a lookout while 
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Defendant reached behind the television, suddenly causing the screen to become 
scrambled. 
4. The encounter deescalated to a Level One encounter when the suspects were told 
they were free to leave. 
5. The marijuana pipe was sitting in plain view in the truck and officers were able to 
observe it from a lawful vantage point. 
6. There was no violation of the Fourth Amendment to the U.S. Constitution or of 
Article 1, Section 14 of the Utah Constitution. 
O R D E R 
For each of the above reasons, the Court finds that the evidence is admissible and 
Defendant's Motion to Suppress Evidence is DENIED. T*e Caarti FeWuar/* /***** 
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